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ACT:

Bonbay Tenancy and Agricul tural Lands Act (Bom. 67 of 1948),
as anended by Bonbay Anendnent Act 13 of 1956, ss. 32, 70,
85 and 88-Suit |and under managenent of Court of Wards-
Tenancy created during such- managenent-Tenant i f becane
statutory owner on "tillers’ day"-Jurisdiction of civi
court to decide if tenancy subsisted on relevant dates-If
barr ed.

HEADNOTE:

The appel | ant succeeded to the estate consisting of the suit
ands when he was a nminor. The State Governnment ~ assumed
management of the estate under the Bonbay Court -~ of Wards
Act, 1905 and appointed the Coll ector as the nmanager of ~the
estate. Wil e the estate was under the nmanagenent of the
Court of Wards on July 25, 1956. the first respondent wote
to the Collector that the respondents ~were formng a
cooperative society. for carrying on agriculture, and that
the suit lands were required for that purpose. The
Col l ector passed an order on July 28, 1956. The kabuliyat
was executed on August 24, 1956 by the respondents, though
no cooperative society was formed. The |ease was therefore
created on August 24, 1956 and according to t he
kabuliyat, expired on 31st My, 1957. The Court of | Wards
wi thdrew its superintendence on May 11, 1958.

Under s. 32 of the Bonbay Tenancy and Agricultural Lands
Act, 1948 every tenant shall be deened to have becone a
statutory owner of the land on 1st April, 1957 known as the
“tillers’ day".’ The Act was anmended by Amendi ng Act 13 of
1956 which cane into force on August 1, 1956. The effect of
the anmendment was that ss. 1 to 87A were not applicable to
an estate or |and taken under the managenent of the Court of
Wards. Under s. 88 of the Act, after cessation of the
managenent by the Court of Wards, the provisions of the Act
woul d apply to such estate. Therefore, ss. 1 to 87A of the
Act were not applicable to the suit lands from August 1

19'56 to May 11, 1958.
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The appellant filed a suit on July 11, 1958 for recovery of
possession of the suit |ands and nesne profits on the ground
t hat t he | ease was fraudulently obtained by t he
respondents. The respondents contended that they becane
statutory owners under s. 32 or s. 88 of the Act and that
the civil court had no jurisdiction to hear the suit.

The trial court decreed the suit. On appeal, the H gh Court
held: (1) that the appellant had failed to establish that
the lease was vitiated by fraud; (2) that the respondents
had failed to establish that they had becone statutory
owners of the suit lands on or before the date of suit; (3)
that the civil court had jurisdiction to deci de whether the
resportdents were tenants on the relevant dates nanmely July
28, 19°56 or May 11, 1958, before the suit was filed, and
whet her they had beconme statutory owners, (4) but that the
civil court had no jurisdiction to deal with the question as
to whether the defendants were or were not tenants on the
date of the suit that such question could only be deci ded by
the Revenue -authorities and that the question should be
referred to the Mam atdar accordingly.

786

In appeal to this Court,

HELD: (1) On the evidence adduced, the H gh Court was right
inits viewthat the | ease in favour of the respondeats was
not vitiated by fraud. ~ The evidence showed 'that the | ease
was granted with the knowl edge that there was no cooperative
society. [795 A-(C

(2) (a) As during the period August 1, 1956 to May 11, 1958
sections 1 to 87A of the Act were not applicable to the suit
lands, s. 32 was not_ applicable, and therefore, t he
respondents could not have becone statutory owners on the
“tillers’ day", nmentioned in s. 32. [795 G 796 A

(b) As provided by the Kabuliyat itself the t enancy
expired on May 31, 1957. That is, there was no subsisting
| ease on May 11, 1958 which was the date of cessation of the
management by the Court of Wards. If there was no
subsisting |ease on May 11, 1958 the respondents were not
tenants, and the High Court was right inits viewthat the
respondents had failed to establish that they had becone
statutory owners of the |land under s. 32 by virtue ~of the
first proviso tos. 88. [796 s -F]

(3) Section 70(b) of the Act inposes a duty on - the
Mam at dar to deci de whether a person is a tenant and not to
deci de whether a person was or was not a tenant in the past.
In the present case, the contention of statutory ownership
of the respondeats was based on the question whether the
respondents were tenants on July 28, 1956 or on May 11, 1958
and not whether they were tenants on July 11, 1958 the  date
of the suit. The question would be therefore whether 'they
were or were not tenants in the past. Further, the
guestion. was put forward by the respondents not as an
i ndependent question but as a reason for substantiating
their plea of statutory ownership. Therefore, the plea of
tenancy on the past two dates was a subsidiary plea and the
mai n pl ea was of statutory ownership and the jurisdiction of
the civil court cannot be held to be barred by virtue of the
provisions of ss. 70 and 85, as there is no exclusion

expressly or by necessary inplication, of the jurisdiction
of the civil court to decide the question whether the
respondents had acquired title as statutory owners. Nor is
the jurisdiction of the civil court barred for considering
the question whether the provisions of the Act are or are
not applicable to the suit land during a particular period.
[796 H, 797 A-E; G H|

Secretary of State v. Mask & Co., 67 |.A 222, 236, referred
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(4) In the witten statenment, the only plea set up on behal f
of the respondents Was the plea of tenancy on July 28, 1956
whi ch was the basis of statutory ownership. The Hi gh Court
found that the tenancy was created on August 24, 1956 and
that the tenancy did not subsist on May 11. 1958 when-there
was a cessation of the managenent by the Court of Wards.
There was no plea of any intervening act or transaction
between My 11, 1958 and July 11, 1958, the date of suit,
under which a fresh tenancy was created and which was
subsisting on the date of the suit. There was thus no
i ssue which survived for the decision of the Mam atdar under
s. 85A of the Act. Therefore, the H gh Court should have
decreed the suit and was in error in referring the issue
whet her the respondents were tenants of the |and on the date
of suit to the Maml atdar. [798 A-Q

JUDGVENT:

Cl VI L APPELLATE JURI SDI CTI.ON: Civil Appeals Nos. 312 and 313
of 1966. -

787

Appeal s by special l'eave fromthe judgment and decree dated
February 5, 1963 /of the Gujarat High Court in Appeal No.
1009 of 1960 from origi nal decree.

S.T. Desai, G L. Sanghi, B.R Agarwala and M 1. Pat el ,
for the appellant '(in CA No. 312 of 1966) and the
respondent (in C. A No. 313 of 1966).

K.L. Hathi, for respondents Nos. 1 to 8 (in CA No. 312 of
1966) and the appellants (in C A No. 313 of 1966).

N.S. Bindra and S.P. Nayar, for respondent No,. 9 (in C A
No. 312 of 1966).

The Judgnent of the Court was delivered by

Ramaswam , J. These appeal s are brought, by special | eave,
from the judgment of the Hgh Court of Cujarat dated
February 5, 1963 in appeal No. 1009 of 1960 arising out of
Cvil Suit No. 64 of 1958 filed by Mussamiya |mam Hai der
Bax Razvi, appellant in Civil Appeal No. 312 of 1966
(hereinafter referred to as the plaintiff) against the
respondents in Civil Appeal No. 312 of 1966 and the
appel l ants (excepting the Charity Commissioner) in Givi
Appeal No. 313 of 1966 (hereinafter referred to as the
def endant s) .

The lands in dispute are located in the village I'sanpur and
formpart of a 'Devasthan’ inam The ' Sanads’ were  created
in the name of the ancestors of the plaintiff as the
Sarj udanashi of the estate of Shah Al am which was an estate
consisting of 'Roza, a npbsque, a grave-yard and severa
ot her properties. The estate was |last held by the father of
the plaintiff who expired on or about March 9, 1948 | eaving
behind himthe plaintiff who was then a mnor as his only
hei r. On  August 26, 1948 the Collector of Ahnmedabad was
appoi nted as the guardi an of the properties of the plaintiff
by an order of the District Court, Ahnmedabad. Subsequently,
on or about January 15, 1953, the then Bonbay Governnent
assuned nmanagenent of the estate under the Court of Wards
Act, 1905 (Bombay Act No: 1 of 1905) and appointed the
Col I ector of Ahnedabad as the manager of the same. The case
of the plaintiff is that the defendants fraudulently entered
into a conspiracy with the Collector’s subordinate staff for
getting possession of the disputed |ands. In this
connection the first defendant wote to the Di strict
Col l ector, Ahnmedabad on July 25, 1956 representing that
certain persons forned or will forma Co-operative Society
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for carrying on agriculture and therefore required the | ands
for that purpose. Def endants 1, 2, 3 and 5 also nuade

applications for that purpose alleging that they were
Rabari, kept cattle and were residents of Ahnedabad but none
of them had any agricultural land. On account of the fraud
of the defendants the Coll ector was prevailed upon to make
an order

788

dated July 28, 1956 in breach of the provisions of ss. 63
and 64 of the Bombay Tenancy and Agricultural Lands Act
(Bormbay Act 67 of 1948), hereinafter referred to as the
"Act’, and the Rul es made thereunder granting possession of
the lands to the defendants who were neither carrying on
agriculture on cooperative basis nor ever formed a Co-
operative Society. It was contended on behalf of the
plaintiff that the | ease granted to the defendants was void
and the plaintiff was entitled to a decree for recovery of
possession of the lands fromthe defendants and also for a
sum of’ Rs. 10,000 for damages for use and occupation of the
land prior~ to the date of the suit and ,for future nesne
profits at therate of Rs. 500 per nonth. The main witten
st at enmrent was filed by the first defendant and hi s
contention was that the Cvil Court had no jurisdiction to
hear the suit. It was said that valid |ease had been
created in favour of the defendants and as a result of the
conmng into force of the Anending Act (Bonbay Act No. 13 of
1956) the defendants had becone statutory -owners of the
lands in question. . The suit cane up for hearing before the
5th Joint Cvil Judge, Senior Division at Ahnedabad who by
hi s judgnent dated July 30, 1960, held that the Guvil Court
had jurisdiction to hear the suit and the provisions of the
Act did not apply to the suit |lands and therefore the
def endants were trespassers. The |earned Judge accordingly
granted a decree in favour of the plaintiff for recovery of
possession of the lands fromdefendants 1 to 8. He also
granted the plaintiff a decree for-a sumof Rs. 10,000 as
damages for use and occupation of ‘the |ands with interest at
6 per cent p.a. fromAugust 1, 1956 till the date of the
suit i.e., July 11, 1958. The | earned Judge further
ordered that the plaintiff was entitled to recover nmnesne
profits to be determined under O 20, r. 12, Civil ~Procedure
Code. Defendants 1 to 8 took the matter in appeal to the
H gh Court of CQujarat, being First Appeal No. 1009 of ~ 1960.
The High Court held: (1 ) that the defendants had failed to
establish that they had becone statutory owners of the suit
lands on or before the date of the suit, (2) that the
plaintiff had failed to establish that the |ease created
either on July 28, 1956 or on August 24, 1956 was vitiated
by fraud, and (3) that the Cvil Court had no jurisdiction
to deal with the question as to whether the defendants were
or were not tenants fromthe date of the suit “and this
guestion could only be decided by the Revenue Authorities.
For these reasons the Hgh Court directed that under s.
85A of the’ Act the follow ng issue should be referred to
the W©Mam atdar having jurisdiction in the matter for -his
deci si on and that the officer shall comunicate hi s
decision, or, if there are appeals fromthe decision, the
final decision, to the H gh Court as soon as possible. The
issue was as follows: "Do the defendants prove that they
are tenants of the lands in suit?" The High Court further
directed that the hearing of the appea

789

shoul d st and adj our ned until after t he rel evant
comuni cation was received fromthe Revenue Authorities.

It is necessary at this stage to set out the relevant
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provisions of the Act as it stood at the naterial tinme.
Section 2(18) states:
"2. In this Act, unless there is anything

repugnant in the subject or context,--
(18) 'tenant’ nmeans a person who holds | and on
| ease and i ncl ude---
(a) a person who is deened to be a tenant
under section 4;
(b) a person who is a protected tenant; and
(c) a person who is a permanent tenant; and
t he word ’'landlord  shall be construed
accordingly;" Secti on 32(1) is to the
foll owi ng effect:
"32.(1). On the first day of April 1957
(hereinafter referred to as ’'the tillers’
day") every tenant shall, subject to the other
provisions of thiss section and the provisions
of ©~ the next succeeding sections be deened to
have purchased fromhis |andlord, free of al
encunbrances subsisting thereon on the said
day, the land held by himas tenant, if
(a) such tenant is a permanent tenant thereof
and cul tivates | and personally;
(b) such tenant is not a  pernmanent t enant
but cultivates the |and | eased personally; and
(i) the landlord has not given notice of
term nation of his tenancy under section 31;
or
(ii) notice has been given under 'section 31
but the landl ord has not applied to the
Mam at dar — on or before the 31st day of March
1957 under section 29 for obtaining possession
of the land, or
(iii) the landlord has not terminated the
tenancy on any of the grounds specified in
section 14, or has so termnated the tenancy
but has not applied to the Mam atdar on or
before the 31st day of March 1957 / under
section 29 for obtaining possession of the
| ands.
Provided that if an application mnade by the
| andl ord under section 29 for obtain-

Sup. C. 1.-69-4

790
ing possession of the |and has been rejected
by the Mam atdar or by the Collector in appea
or in revision by the Gujarat Revenue Tribuna
under the provisions of the Act, 'the tenant
shal | be deenmed to have purchased the l'and on
the date on which the final order of rejection
is passed. The date on which the final | order
of rejection is passed is hereinafter referred
to as ’'the postponed date’.
Provided further that the tenant of a
landlord who is entitled to the benefit of the
proviso to sub-section (3) of section 31
shal | be deened to have purchased the and on
the 1st day of April 1958, if no separation of
his share has been effected before the date
mentioned in that proviso."
Section 32-F reads as foll ows:
(1) Notwithstandi ng anythi ng cont ai ned in
the preceding sections,-
(a) where the landlord is a mnor, or a w dow
or
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a person subject to any nental or physi ca
disability or a serving nenber of the ar med
forces the tenant shall have the right to
purchase such | and under section 32 wi t hin
one year fromthe expiry of the period during
which such landlord is entitled to termnate
the tenancy under section 31
Provi ded that where a person of such category
is a nenber of a joint famly, the provisions
of this sub-section shall not apply if at
| east one nmenber of the joint famly is
outside the categories nmentioned in this
sub-section  unless before the 31st day. of
March 1958 the share of such person in the
joint famly has been separated by netes and
bounds and- the Mmatdar on inquiry is
satisfied that the share of such person in the
| and i s separated,  having regard to the area,
assessnent, classification and value of the
land in the sane proportion as the share of
that person  in the —entire joint famly
property and not in a larger proportion
(b) Where thetenant is a mnor or a w dow or
a person subject to any nmental or
physical = disability or a serving nmenber of
t he arned forces, then subject to t he
provi sions of clause

791
(a) the right to purchase |and under section
32 may be exercised-
( i) by the minor within one year from the
date on which he attains najority;
(ii) by the successor-in-title of the w dow
within one year fromthe date on which her
interest in the land ceases to exist;
Provi ded that where a person of such category
is a.nenber of a joint famly, the provisions
of this sub-section shall not apply if at
| east one nenber of the joint  famly is
outside the categories nentioned in this sub-
section unless before the 31st day  of March
1958 the share of such personin the joint
famly has been separated by nmetes and bounds
and the Mam atdar on inquiry is sati sfied
that the share of such person in the land is
separ at ed, havi ng regard to t he area
assessment, classification and value of the
land, in the sane proportion as the share of
t hat person in the entire joint famly
property, and not, in a |larger proportion
Section 63 (1) reads thus
"63. (1) Save as provided in this Act,-
(a) no sale , (including sales in execution of
a decree of a Cvil Court or for recovery  of
arrears of l and revenue or for suns
recoverable as arrears of |and revenue), gift,
exchange or |lease of any land or interest
therein, or
(b) no nortgage of any land or interest
therein, in which the possession of the
nort gaged property is delivered to t he

nor t gagee,

shall be wvalid in favour of a person who is not an

agriculturist (or who being an agriculturist wll, after

such sale, gift, exchange, |lease or nortgage, hold |and
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exceeding two-thirds of the ceiling area determ ned under
the WMaharashtra Agricultural Lands (Ceiling on Holdings
Act, 1961, or who is not an agricultural |abourer ):
Provided that the Collector or an officer authorised by the
State Government in this behalf may grant permission for
such sale, gift, exchange, |ease or nortgage, on such
conditions as may be prescribed.
Expl anation.-For the purpose of this sub-
section t he expr essi on "agriculturist’
i ncl udes any person who as
792
a result of the acquisition of his land for
any public purpose has been rendered | andl ess,
for a period not exceeding tea years from the
dat e possession of his land is taken for such
acqui si-tion.
Section 707is to the followi ng effect:
" 70. For the purposes of this Act the
following shall be the duties and functions to
be performed by the Manl atdar-
(a) to decide whether a person is an
agricul turist;
(b) to decide whether a person is a tenant or
a protected tenant (or a pernmanent tenant);
(c) /'to -decide such other matters as may be
referred to himby or under this Act."
Section 85 states:
"(1) No Civil Court shall have  jurisdiction
to settle, decide or deal with any question
which is by or under this Act required to be
settl ed, decided or dealt with by the
Mam at dar or Tribunal ;7 a Manager , t he

Col | ect or or t he Mahar asht ra Revenue
Tri bunal in appeal or revision or the  State
Government in —exercise of their powers of
control

(2) No order of the Mam atdar, the Tribunal
the Collector or the Mharashtra Revenue
Tribunal or the State CGovernnment ~nade’  under
this Act shall be questioned inany Civil or
Crimnal Court.

Expl anati on. For the purposes of this section

a Civil Court shall include a WM atdar’s
Court constituted under the Maml atdars’ Courts
Act., 1906."

Section 85A provides as foll ows:

"( 1 ) If any suit instituted.in ~any G vi
Court involves any issues which are required
to be settled, decided or dealt with by any
authority conpetent to settle, decide or/ dea
with such issues under this Act (hereinafter
referred to as the 'conpetent authority’) the
Cvil Court shall stay the suit and refer such
i ssues to such conpetent aut hority for
det ermi nati on.

(2) On receipt of such reference from the
Cvil Court, the conpetent authority shal
deal with and deci de such issues in accordance
with the provisions of this Act and shah
conmmuni cate ifs decision to the Civil Court
and such court shall thereupon dispose of the
sui t in accordance wth t he procedure
appl i cabl e there-

Expl anati on. - For the purpose of this section a
Cvil Court shall include a Mam atdar’s Court
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794

constituted under the Mam atdars’ Courts Act,
1906. "

Section 88 reads

"(1) Save as otherw se provided in sub-section
(2), nothing in the foregoing provisions of
this Act shall apply-

(a) to lands belonging to, or held on 'I|ease
from the Governnent;

(b) to any area which the State Governnent
may, fromtime to tine, by notification in the
Oficial Gazette, specific as being reserved
for nonagricultural or industrial devel opnent;
(c) to an estate or land taken ...........
under the nmanagenent of the Court of Wards or
of a Governnment Oficer appointed in his
official capacity as a guardian under the
CGuardi ans and Wards Act, 1890;

(d) to an estate or |and t aken under
managenment by the State Governnent under
Chapter 1V or section 65 except as provided
i'n the said Chapter 'V or section 65, as the
case my be, and in sections 66, 80A, 82,
83, 84, 85, 86 and 87:

Provided that fromthe date on which the
land’ is  released from managenent, all the
foregoing provisions of this Act shall apply
there-to; but subject to the nodification that
in the case of a tenancy, not bei ng a
per manent t enancy, which on that date
subsists in the | and-

(a) the landlord shall be entitled to.
term nate the tenancy under ' section
31 or under section 33Binthe case of a
certificated land lord within one year. from
such date; and

(b) wthin one year from the expiry of the
peri od during whi ch the | andl or d or

certificated | andl.ord is entitled to
term nate the tenancy as aforesaid, the 'tenant
shall have the right to purchase the |and

under section 32 (or under section-33Cin the
case of an excluded tenant); and

Rul e 36 of the Bombay Tenancy and Agricul tural Lands Rules,
1956 is to the followi ng effect:

"Conditions on which permission for sale etc.
of land. under section 63 may be granted--

( 1 ) The Collector or ot her of ficer
aut hori zed under the proviso to sub-section (1
) of section 63 shall not grant permission
for the sale, gift, exchange, Ilease or
nortgage of any land in favour of a person who
is not either an agriculturist or an
agricultural |aboratory or who, being an
agriculturist, cultivates personally |and not
| ess than the ceiling area whether as owner or
tenant or partly as owner and partly as tenant
unless any of the following conditions are
satisfied :-

(a) such a person bona fide requires the |and
for a non-agricultural purpose; or

(b) the land is required for the benefit of an
i ndustrial or conmercial undertaking or an
educational or charitable institution; or

(c) such | and bei ng nor t gaged, t he
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nortgagee has obtained fromthe Collector a

certificate that he intends to take the

profession of an agriculturist and agrees to

cultivate ,he land personally; or

(d) the land is required by a Co- operati ve

Soci ety; or
The first question to be considered in this case is whether
the High Court was right in taking the view that t he
plaintiff failed to establish that the |ease created on
August 24, 1956 was vitiated by fraud. It was contended
by M. S.T. Desai on behalf of the plaintiff that the tria
court had reached the finding that there was a conspiracy
between the defendants and the Col |l ectables staff and the
Collector was induced by fraud and misrepresentation to
grant |lease in favour of the defendants. It was argued that
there was no justification for the H gh Cour t to
interfere with the finding of the trial Judge on this point.
M. S.T. Desai took us through the relevant docunentary
evidence on this issue but having perused that evidence, we
are satisfied that the Hi gh Court was right in holding that
the plaintiff had not established that there was any fraud
or misrepresentation made to the Collector or that there was
a conspiracy between the defendants and the Gty Deputy
Col l ector or his subordinates. In this connection, the Hi gh
Court has referred tothe circunstance that the offer nmade
by the Collector in his letter, Ex. 51 enbodies
795
the conditions which are capable of ~being expl ai ned on
the ground that the Collector was aware of the fact that
there was no Co-operative Society in existence and that the
def endants were not nenbers of any! Co-operative  Society.
The Hi gh Court also referred to the application, Ex. 5 3
which contains an endorsenent of the City Deputy Collector
that the defendants were given the lands for cultivation
on co-operative basis. The H gh Court also referred to the
circunmstance that neither the plaintiff nor his persona
guardian had appeared in the witness box to support the
all egation of fraud. W are accordingly of the opinion that
the Hgh Court was right in expressing the view that the
| ease in favour of the defendants was not vitiated by fraud
and Counsel on behalf of the plaintiff has been -unable to
make good hi s subm ssion on this aspect of the case
W pass on to consider the next question arising in this
case, nanely, whether the defendants had becone statutory
owners of the suit |ands because of the provisions of s. 32,
s. 32-F or s. 88(1) of the Act. It is necessary to state at
the outset that the Amending Act No. 13 of 1956 -cane into
force on August 1, 1956. It is not disputed by the parties
that the Act as it stood before the Anendi ng Act 13 of 1956,
applied to the suit land. One of the sections which was
amended by the Amendi ng Act 13 of 1956 was section<88. One
of the effects of the amendment of s. 88 was that ss.' 1 to
87A were not applicable to "an estate or |and taken ‘under
the managerment of the Court of Wards". So, it is not in
di spute that after August 1, 1956 the provisions contained
inss. 1to 87A of the Act did not apply to the suit | ands.
It is also admitted that after the cessation of the
managenment by the Court of Wards the provisions of the Act
again becanme applicable to the suit | ands. It has been
found by the High Court upon exam nation of the evidence
that the Court of Wards withdrew its superintendence on My
11, 1958 when the order for the release of the managenent
was actually passed and not on May 11, 1957 when t he
plaintiff attained majority. It is evident therefore that
the Act applied to the suit |ands before August 1, 1956,
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that ss. 1 to 87A did not apply during the period between
August 1, 1956 and May 11, 1958 which was the date on which
the managenent of the estate by the Court of Wards ceased,
and that the provisions of the Act again applied to the
suit lands after the cessation of such rmanagenent. On
behal f of the defendants the argunment was presented that
there was a valid lease granted on July 28, 1956 and the
def endants were tenants on April 1, 1957 i.e., the date of
"the tillers day’ under s. 32 of the Act and accordingly the
def endants becanme statutory owners of the lands in suit
under that section. M. Hathi on behalf of the defendants
chall enged the finding of the Hi gh Court that there was no
valid lease created on July 28, 1956, but having gone
through the rel evant docunentary

796

and oral evidence, we are satisfied that the defendants have
not substantiated their case that there was any valid |ease
of the lTands on July 28, 1956 and the H gh Court was right
in taking the viewthat the | ease was created only on the
execution —of the' ’'Kabuliyat’ dated August 24, 1956. It
follows from this finding that the defendants were not
tenants on the 'tillers’ day’ nmentioned ins. 32 of the
Act. The other question which arises in! this connection is
whet her the defendants -becane statutory owners because of
the provisions contained in the first proviso tos. 88 of
the amended Act. The H gh Court has found that the
def endants were not subsisting tenants on May 11, 1958 which
was the date on which there was a cessation of the
managenent. The reason was that the ' Kabuliyat’ dated August
24, 1956 was a period of. one year and having regard to the
fact that the Act was not applicable to the plaintiff's
estate from August 1, 1956 to May 11, ~ 1958, the " tenancy
would expire on My 31, 1957 as provided for in the
"Kabuliyat’ itself. The Hi gh Court therefore found that on
the basis that the tenancy was created by the ' Kabuliyat’
dat ed August 24, 1956, the tenancy came to an end on May 31

1957, so that there was no subsisting tenancy on the date of
t he cessation of the nanagenent. If there ‘wag. no
subsisting |ease on May 11, 1958, the Hi gh Court was  right
in taking the view that the defendants had failed to
establish that they had become statutory owners of the |and
by virtue of the first proviso to s. 88 of the new Act.

We proceed to consider the next question arising in this
case, nanely, whether the Civil Court had jurisdiction to
deci de the question whether the defendants were tenants of
the suit lands on July 28, 1956 or on May 11, 1958 and
whet her the | ease was created in favour of the defendants on
July 28, 1956 as clained by themor on August 24, 1956 as
claimed by the plaintiff. M. Hathi addressed the argunent
that the question whether the defendants were tenants’ with
effect fromJuly 28, 1956 or thereafter was an i ssue which
was expressly triable by a Revenue Court under s. 70 of the
Act and the jurisdiction of the Civil Court was barred. It
was argued that the issue of ownership was not the primary
issue before the H gh Court and the main question was
whet her the defendants were or were not the tenants of the
suit lands on the naterial date, namely, July 28, 1956 or on
May 11, 1958 and such a question lay within the scope of
the jurisdiction of the Revenue Authorities. In other
words, it was argued that the determ nation of the
guesti on whether the | ease was created which subsisted after
August 1, 1956 or which subsisted also on May 11, 1958 was
not a matter within the scope of the jurisdiction of the
Hi gh Court. We are unable to accept the argument put
forward by M. Hathi as correct. Section 70 (b) of the Act
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i nposes a duty on the Mam atdar to decide whether a person
is a tenant, but the sub-section
797
does not cast a duty upon himto deci de whether a person was
or was not a tenant in the past-whether recent or renote.
The nmain question in the present case was the claimof the
defendants that they had becone statutory owners of the
di sputed |ands because they were tenants either on the
"tillers’ day’ or on the date of the release of the
management by the Court of Wards. In either case, the
guestion for decision will be not whether the defendants
were tenants on the date of the suit but the question would
be whether they were or were not tenants in the past. The
guesti on whether the defendants were tenants on July 28,
1956 or on May 11, 1958 was not an independent question but
it was put forward by the defendants as a reason for
substantiating their plea of statutory ownership. 1In other
words, ~the plea of tenancy on the two past dates was a
subsidiary plea and the main plea was of statutory ownership
and the jurisdiction of the Civil Court cannot therefore be
held to be barred in this case by virtue of the provisions
of s. 70 of the Act read withthe provisions of s. 85 of the
Act .
We are accordingly of the opinion that s. 85 read with s. 70
of the Act does not bar the jurisdiction of the CGvil Court
to exam ne and decide the question whether « the defendants
had acquired the title of statutory owners to the disputed
 ands under the new Act. |In this context, it is necessary
to bear in mnd theinportant -principle of construction
which is that if a statute purports to exclude the ordinary
jurisdiction of a Civil Court it nust do so either by
express terns or by the use of such terns as would
necessarily lead to the inference of such exclusion. ' As the
Judicial Committee observed in Secretary of State v. Mask &
Co. (1)
"It is settled |law that the exclusion of the
jurisdiction of the(civil courts is not to be
readily inferred, but that such exclusion nust
either be explicitly expressed or clearly
implied. "
In our opinion, there is nothing in the | anguage or context
of s. 70 or s. 85 of the Act to suggest that the
jurisdiction of the Civil Court is expressly or by necessary
inplication barred with regard to the question whether the
def endants had becone statutory owners of the land and to
decide in that connection whether the defendants had been in
the past tenants in relation to the land on particul ar past
dates. W are also of the opinion that the jurisdiction of
the Civil Court is not barred in considering the question
whet her the provisions of the Act are applicable or not
applicable to the disputed | and during a particul ar- period.
We accordingly reject the argunent of M. Hathi on this
aspect of the case.
(1) 67 I.A 222, 236.
798
The next contention on behalf of the plaintiff is that
the H gh Court was in error in referring to the Mam atdar
under s. 85A of the Act, the issue whether "the defendants
were tenants of the land in suit”. It was pointed out by
M. S T. Desai that the Hgh Court had rejected the
contention of the defendants that the tenancy was created on
July 28, 1956 but the defendants were tenants only wth
effect from August 24, 1956. The Hi gh Court has further
found that there was no subsisting tenancy on May 11, 1958
when there was a cessation of the nmanagenent of the Court of
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War ds. The suit was brought by the plaintiff on July 11
1958 and the argunent put forward on behalf of t he
plaintiff is that there was no plea on behalf of the
defendants that there was any intervening act, event or
transaction between My 11, 1958 and July 11, 1958 under
which a fresh tenancy was created. In other words, the
argunent on behalf of the plaintiff was that the only plea
set up on behalf of the defendants was the plea of tenancy
on July 28, 1956 which was the basis of the plea of
statutory ownership. It was said that there was no other
plea of tenancy set up by the defendants subsequent to My
11, 1958 when the managenent of the Court of Wards ceased.
In our opinion, the argunent is well-founded and nust be
accepted as correct. On behalf of the defendants M. Hathi
referred to paragraphs 4 and 6 of the witten statenent of
the first defendant dated Septenber 18, 1958, but, in our
opi ni on, both these paragraphs nust be read together and the
plea of tenancy in para 4 is based upon the: claim of the
def endant s that they were "lawful’ tenants of the suit
| ands and they got this right before August 1, 1956". The
pl ea of tenancy is therefore based upon the alleged | ease of
July 28, 1956 which is rolledup in the plea of substantive
claimof statutory ownership. On a proper interpretation of
t he | anguage of paragraphs 4. and 6 of the witten statenent
we are satisfied' that there is no independent plea of
tenancy set up by the defendants as subsisting on’ the date
of the suit and there was no issue which survived for being
referred for the decision of the Mamiatdar under s. 85A of
the Act. W are accordingly of the opinion that the Hgh
Court was in error.in referring any fresh  issue to the
Mam at dar but instead should have granted a decree to the
plaintiff for recovery of possession the |ands and also as
to damages and nmesne profits as decreed by the trial court.
For the reasons expressed we hold that Gvil Appeal No. 312
of 1966 nust be allowed and the judgment of the Hi gh Court
dated February 5, 1963 shoul d be set aside and the decree of
the 5th Joint Cvil Judge, Senior Division at Ahnedabad
dated July 30. 1960 should be restored. Cvil Appeal No. 313
of 1966 is dismissed. The plaintiff -will be entitled'to the
costs of
799
this Court (one set of hearing fees) but we do not propose
to nmke any order with regard to the costs incurred by the
parties in the H gh Court.
The application filed by the defendants for-|eave to produce
additional evidence in this Court is rejected.

C. A 312 of 1966 all owed.
V.P.S. C. A 313 of 1966 disn ssed.
800




