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I ndustrial Undertaking, C osure of-Conmpensation to workmen
-Constitutional wvalidity of enactnment-Industrial D sputes
Act, -1947 (14 of 1947), as amended by Act 18 of 1957,

25FFF(1) Constitution of India, Arts. 19(1)(g), 14, 20.

HEADNOTE

The question for determination in these petitions relates to
the constitutional validity of S. 25FFF(1) of the industria
Di sputes Act, 1947, inserted by Act 18 of 1957, /which
provides for paynent of conmpensation to workmen- on the
closure of an industrial undertaking. The petitioners urged
t hat t he i mpugned section (1) i mposed unr easonabl e
restrictions on the freedomto carry on busi ness guaranteed
by Art. 19(1)(g), which included the right to close the
busi ness, (ii) discrimnated between enployers who closed
their undertakings on or before Novenmber 27, 1956, and
enpl oyers who cl osed thereafter and thus contravened Art. 14
and (iii) also penalised acts which were not offences when
committed contrary to Art. 20 (1) of the Constitution

Held, that S. 25FFF(1) of the Industrial Disputes Act, 1947,
inserted by Act 18 of 1957, including the proviso and the
explanation, is not violative of Arts. 19(1)(g), 14, and 20
of the Constitution and its constitutional wvalidity is
beyond questi on:

S.
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Held, further, that the question whether a restriction
i mposed by a law on the exercise of the fundanental right
guaranteed by Art. 19(1)(g) is a reasonable restriction
within the meaning of Art. 19(6) of the Constitutionis to
be judged not by any theoretical standards or fixed patterns
but in the light of the nature and incidents of the right,
the interest of the general public sought to be secured and
the reasonableness of the quality and extent of t he
restriction itself.

The clear intention of the legislature in using the words
as if the worknmen had been retrenched " in S. 25FFF(1) of
the Act was not to place the closure of an undertaking on
the sanme footing as retrenchment under S. 25F. Wile under
S. 25F of the Act no worknman can be retrenched wuntil the
conditions prescribed therein are fulfilled, S 25FFF(1)
does not prohibit the closure of an undertaking without
payment of conpensation or service of notice, or paynent of
wages in lieu-thereof, and | ays down no conditions precedent
to cl osure.

But termnation of service due to closure of an industria

undertaking stands on the same footing as termination of
service on retrenchment and it is in the interest of the
general public that the wunenmployed workmen should be
afforded sone protection to tide over the period of
unenpl oynent . Since the inpugned provision, wth that
object in view, seeks to achieve social justice, it is not
material to probeinto the notives of the enployer or the
bona fides of the closure.

I ndi an Hune Pipe Co., Ltd. v. Their Wirknen, [1960 2 S.C. R
32, referred to.

Since wages in lieu of notice are nornally inadequate re-
conpense for loss of enploynent, the paynent of additiona

conpensation related to the length of service of the
enpl oyee cannot be said to be unreasonabl e.

Nor can the provision for standardisation of conpensation

whi ch does not leave it to be judicially ascertained on the
basis of the enployer’'s capacity to pay or the | oss suffered
by the enpl oyees, be said to be unreasonabl e.

Paynent of gratuity, which is a —retiral benefit is
essentially different from statutory conpensation for
term nation of enploynent due to closure of an undert aki ng;
a provision for paynent of such conpensation is not to be
deened unreasonabl e nerely because conpensation for~ closure
of an undertaking is in addition to gratuity payabl e ~under
an industrial award.

Since there can be no doubt as to the constitutionality of
the principal provision for conpensation, the proviso . nust
al so be regarded as constitutional

The explanation to S. 25FFF(1) of the Act does not -~ provide
that in no case of financial difficulty or accunulation of
stocks coupled with other circunstances can the closure of
an undert aki ng be regarded as due to unavoidabl e
ci rcunst ances beyond the control of the enployer. |t
cannot, therefore, be regarded as unreasonable for although
it may be irksone to sone citizens, it is in the interest of
the general public.

530

Mohd. Hanif Quareshi and O's. v. The State of Bihar, [1959]
SSCR 629 and Bijay Cotton MIIls Ltd. v. The State of
Ajmer, [1955] 1 S.C R 752, referred to.

A law which is applicable generally to all persons who cone
within its anbit cannot be said to be discrimnatory and
violative of Art. 14 of the Constitution, even though it may
be retrospective in operation.
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The i nmpugned section does not nake paynment of conpensation a
condition precedent to closure and creates no crinmna
l[iability and so neither s. 31(1) nor s. 31(2) of the Act
can have any application. Article 20(1) of the Constitution
is not, therefore, attracted and there can be no
contravention of it.

JUDGVENT:

ORI G NAL JURI SDI CTION : Petitions Nos. 88 and 106 of 1957 and

103 of 1959.

Petition under Article 32 of the Constitution of India
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1960. April 14. The Judgnment of the Court was delivered by

SHAH, J.-In these three petitions the wvalidity
25FFF(1) of the Industrial Disputes Act No. XV of
as amended by Act 43 of 1953 is impugned.

Petition No. 88 of 1957 is by a conpany nmanufacturing
cotton textiles in the town of Ahnedabad. The / machiney

the factory of the conpany was
531

installed in the year 1893 and has not been replaced

thereafter. The factory bad, it —is clainmed by

petitioners, becone, by the passage of tine, an uneconomc
unit and was closed on that account on April 27, 1957.
attenpt was nade by the managenent to increase the nunber of
spindles to nmke the unit econonmic, but wthout success.

The company was incurring | osses year after year and

in the year 1956 the Registrar of Conpanies, Bonbay, r equest ed
the Central Governnent to authorise himto wnd up
conpany. This authority was not given and 'the factory
continued to work till April 28, 1957, on which date it

cl osed after notice of closure given in March, 1957.

The petitioner in Petition No. 106 of 1957 was running

coal mne which he had purchased in Novemnber, 1953
petitioner says that he nade | arge investnents in-the

but due to flooding by underground water, the working of the
mne consistently resulted in | osses which aggregated
over rupees seven |akhs by February, 1957. The petitioner
decided to close the mine and gave notice in that behalf
the enployees. The petitioner paid one nmonth’s salary
the nmonthly paid staff and 15 days’ wages to the weekly
daily rated staff, and closed the nmine on February 10, 1957.
Petition No. 103 of 1959 is by a conpany which owns
spinning and weaving factory at Janmagar. This factory
which was started in the year 1938, proved an uneconomc
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unit, it is clained resulting in persistent [|osses which
aggregated to about Rs. 28 |lakhs by the end of the vyear
1957. In view of these | osses, the weaving departnent of

the factory was closed on February 1, 1957, and the entire
factory was closed on April 24, 1957, after notice of
closure to the enpl oyees.

By their petitions the three petitioners inpugn the validity
of s. 25FFF(1) of the Industrial D sputes Act, 1947, which
requires them to pay conpensation on closure of their
undertakings, which they claimwere due to circunstances
beyond their control

To appreciate the contentions, a brief review of the
rel evant legislative history may be set out:

532

The Parlianment amended the Industrial Disputes Act, 1947, by
Act 43 of 1953 and incorporated therein Ch. VA which
contained ss. 25A to 25J. By this Chapter, provision was
made for payment of | .conpensation for | ay- of f and
retrenchnment, and certain incidental provisions enunciating
and ~regulating liability for paynent of conpensation were
enacted. By s. 25F it was enacted that no workman enpl oyed
in any industry who had been in continuous service for not
| ess than one year under an enployer shall be retrenched
unl ess the ~workman had been given notice of one month's
duration, or wages in lieu thereof and al so had been paid at
the time of retrenchnent conpensation equivalent to 15 days’
average pay for every conpl eted year of service or any part
thereof in excess of six nmobnths. Retrenchment was defined
by cl. (oo) of 's. 2, as neaning termnation of service of a
workman for any reason whatsoever -otherwise than as a
puni shnment inflicted by way of disciplinary action. But the
anmendi ng Act of 1953 did not expressly provide for liability
to pay conpensation for term nation of enploynent on closure
of an industrial undertaking. I'n Hariprasad Shivshankar
Shukla v. A D. Divekar (1)decided on 27-11-1956, it was
held by this Court:

"The word ' retrenchnent’’ as defined in s. 2(o0) and the
word 'retrenched’ in s. 25F of the Industrial Disputes Act,
1947, as anended by Act XLIILI of 1953, have no wi der mneani ng
than the ordinary accepted connotation of those words " and
mean the discharge of surplus |abour or staff by the
enpl oyer for any reason whatsoever, otherwi se than as a
puni shnment inflicted by way of disciplinary action, and do
not include termnation of services of all workmen on a bona
fide closure of industry or on change of _ownership —or
management thereof."

The President of India on April 27, 1957, promulgated
Odinance No. |V of 1957. which amended Ch. VA of the
Industrial Disputes Act, 1947. By this Odi nance, provision
was nmade for paynent with retrospective effect from Decenber
1, 1956, of compensation to worknen on.-termnation of

enpl oyment
(1) (1957) S.C R 121.
533

upon transfer or closure of an industrial undertaking. This
Ordinance was later replaced with certain nodifications by
Act 18 of 1957 which cane into force on June 6, 1957, but
with retrospective effect from Novenber 28, 1956. Secti on
25FFF which was incorporated by the anending Act by the
first subsection confers upon every workman who has been in
continuous service for not less than one year |imediately
before the «closure, right to notice and conpensation in
accordance with the provisions of s. 25F, and by the proviso
thereto the maxi num amount of conpensation payable to a
workman is limted to average pay for three nmonths when the
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undertaking is closed on account of circunstances beyond the
control of the enployer. By the explanation, an undertaking
closed down on account nerely of financial difficulties
i ncluding financial |osses) or accumul ati on of undi sposed of
stocks is not to be deened to have been closed down on
account of unavoi dabl e circunstances beyond the control of
the enployer within the neaning of the proviso.

This provision for awardi ng conpensation for term nation of
enpl oyment on closure of an industrial undertaking is
chall enged in these petitions on three grounds: (1) that it
i mposes unreasonabl e restrictions on the freedom guaranteed
to every citizen by Art. 19(1)(g) of the Constitution to
carry on business which freedomincludes the right to close
his business, (11) that it discrininates between different
enpl oyers bel onging to the same group placed in simlar cir-
cunst ances and thereby contravenes Art. 14 of t he
Constitution, and (IIl) that contrary to Art. 20 of the

Constitution, it penalises acts which when comrmitted were
not offences.
Re. I.

Section 25FFF(1) is inmpugned as inposing unr easonabl e
restrictions upon the fundanental freedomto close down an
undert aki ng because liability to pay conpensation is made a
condition precedent to closure of an undertaking even if it
is effected bona fide by an enployer who is wunable on
account of unavoidable circunstances to carry on t he
undert aki ng and al so because it operates retrospectively on
closure effected since a date arbitrarily fixed by the Act.
It is also

70
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i mpugned on the ground that conpensation is not related to
the loss suffered by the enployees by ‘termination of
enpl oyment on closure, but is awarded at standardi zed rates
wi t hout taking into account the capacity of the enployer to
pay compensation to di scharged enpl oyees.

Sub-s. 1 of s. 25FFF reads as follows: -

" Where an undertaking is closed down for any reason  every
wor kman who has been in continuous service for not |ess than
one year in that wundertaking imediately before such
cl osure, shall subject to the provisions of sub-section (2)
be entitled to notice and conpensation in accordance wth
the provisions of s. 25F as if the workman had been
retrenched. "

There is between the text of s. 25F and s. 25FFF(1l) a
significant difference in phraseol ogy. Wereas by s. 25F-
the constitutional validity whereof does not fall to be
determined in these petitions-certain conditions precedent
to retrenchnent of worknen are prescribed, ~s. 25FFF(1)
nerely i mposes liability to give notice and to pay
conpensation on closure of an undertaking which results in
term nation of enploynent of the worknen. Under s. 25F, no
wor kman enmployed in an industrial undertaking can be
retrenched by the enployer until (a) the workman _has been
given one nmonth's notice in witing indicating the reasons
for retrenchnent and the period has expired or the workman
has been paid salary in lieu of such notice, (b) the workman
has been paid retrenchment conpensation equivalent to 15
days’ average salary for every conpleted year of service and
(c) notice in the prescribed nmanner is served on the
appropriate Government. Section 251FFF(1) however enacts
that the workman shall be entitled to notice and conpensa-
tion in accordance wth the provision of s. 25F if the
undertaking is closed for any reason, as if the worknman has
been retrenched. By the plain intendment of s. 25FFF(1),
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the right to notice and conpensation for termnation of
enmpl oyment flows fromclosure of the undertaking; the clause
does not seek to nake closure effective upon paynment of
conpensati on and upon service of notice or paynent of wages
inlieu of

535

notice. An enployer proposing to close his undertaking nmay
serve notice of termnation of enploynent and if he fails to
do so, he becones liable to pay wages for the period of

noti ce. On closure of an undertaking, the workmen are
undoubt edl y entitled to notice and conpensati on in
accordance with s. 25F as if they had been retrenched, i.e.

the workmen are entitled besides conpensation to a nobnth’s
notice or wages in lieu of such notice, but by the use of
the words " asif the workman had been retrenched " the
| egi sl ature has not  sought to place «closure of an
undertaki ng- on the sane footing as retrenchment under s.
25F. By 's. 25F, a prohibition against retrenchment unti
the conditions prescribed by that section are fulfilled is
imposed ; by s. 25FFF(1), termination of enploynment on
closure of the undertaking wthout paynment of conpensation
and wi thout either serving notice or paying wages in lieu of
notice, 1is, not prohibited. Paynent of compensation and
payment of wages for the period of notice are not therefore
conditions precedent to closure.

By Art. 19(1)(g) of the Constitution freedomto carry on any
trade or business is guaranteed to every citizen, but this
freedomis not absolute. By cl. 8 of Art. 19, operation of
any existing law or any l'aw which the State may make in so
far as such law inposes in the interest . of the genera
public reasonable restrictions on the exercise of the right
is not affected. In the interest of the general public, the
law may inpose restrictions on the freedomof the citizens
to start, carry on or close their undertakings. VWhether an
i mpugned provi sion inposing a fetter on the exercise of the
fundanental right guaranteed by Art. 19(1)(g) ampunts to a
reasonable restriction inposed in the interest of the
general public nust be adjudged not in the background of any
theoretical standards or predeterminate patterns, but \in the
light of the nature and incidents of the right the interest
of the general public sought to be secured by inmposing the
restriction and the reasonabl eness of the quality and extent
of the fetter upon the right.

By Act 18 of 1957, enployers who close their undertakings
after Novenmber 27, 1958, are nmde liable to pay conmpensation
under s. 25FFF(1) at the prescribed

536

rates, and this liability evidently arises even.in respect
of undertakings closed before the date of the enactnment of
the i npugned section. A law which creates a civil liability
in respect of a transaction which has taken place before the
date on which the Act was enacted does not per se inpose an
unreasonabl e restriction. |t was on Novenber 27, 1956, that
this court held that s. 25F did not support a claim for
conpensation for termnation of enploynent arising out of
closure of an undertaking. The Parlianent, evidently,
respected the interpretation put on s. 25F by this court and
directed that in respect of closures effected on or before
the date on which judgment was delivered by this court in
Hariprasad’s case, no conpensation for term nation of
enpl oyment on account of closure of an undertaking would be
awar ded. It is not disputed that a nunber of industria
undert aki ngs were closed down after the judgnent in
Hari prasad’' s case was delivered by this court and nore than
25,000 worknen were thrown out of enploynent on account of
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such cl osures. The Parliament, in view  of t hese
devel opnents enacted s. 25FFF(1) inposing liability for
paynment of conpensation by enployers who closed their
undert aki ngs si nce Novenber 27, 1958.

Cl osure of an industrial undertaking involves ternination of
enpl oyment of many enpl oyees, and throws theminto the ranks
of the unenployed, and it is in the interest of the genera
public that misery resulting fromunenploynent should be
redressed. In Indian Hune Pipe Co. Ltd. v. The Wirknen (1)
this Court considered the reasons for awarding conpensation
under s. 25F (though not its constitutionality). It was
observed that retrenchment conpensation was intended to give
the worknmen some relief and to soften the rigour of hardship
which retrenchment brings in its wake when the retrenched
workman is suddenly and without his fault thrown on the
streets, to face the grim problem of unenmploynment. It was
al so observed that the workman naturally expects and | ooks
forward to security of service spread over a |ong period
but retrenchnent destroys his expectations. The object of
retrenchnment conpensation is therefore to give

(1) [1960] 2 S.C. R 32.
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partial protection to the retrenched enpl oyee to enable him
to tide over the period of unenploynment. Loss of service
due to closure stands on the sane footing as | oss of service
due to retrenchnent, for in both cases, the enployee is
throwmn out of enploynent suddenly and for no fault of his
and the hardships which he has to face are, whether
unenpl oynent « is the result of retrenchnent or closure of
busi ness, the sane. [f the true basis of the inpugned
provisions is the achievenent of social justice, it is
imuaterial to consider the notives of the enployer or to
deci de whether the closure is bona fide or otherw se.

Wages in lieu of notice are normally inadequate conpensation
for |1 oss of enploynment in an industrial undertaking. Having
regard to the prevailing conditions in the enploynent
market, it would be difficult for the workman thrown out of
enpl oynent to secure enploynent simlar to t he one
termnated within one nonth, and therefore the Parlianent
has thought it proper to provide for paynment of additiona
conpensati on besides wages in lieu of notice. The provision
for paynent of such conpensation inaddition to wages in
lieu of notice cannot therefore be characterised as
unr easonabl e.

Conpensation related to the length of service of the
enpl oyee is also not unreasonable. ‘An enployee renaining
enployed in an industry for an appreciable length of  tinme
acquires experience and sone degree of aptitude in the
branch in which he is enployed and his experience in that
branch qualifies himto pronotion and to receive wages at a

hi gher |evel. By his continued enploynment, he reaches
seniority in the cadre of enploynment, wth chances of
pronoti on, the benefit of which he [loses by sudden

term nation of enmploynment. The worknman, on termnation of
enpl oyment, nmay have to conpete for enploynent at. a |ower

level in branches to which he may be by experience or
aptitude, not fitted, or to seek enploynent in a job sinlar
to the one termnated at a lower level. [If, in the light of

these considerations, the legislature has related t he
conpensati on payable on term nation of employnment to the
peri od of service of

538

the enployee, the provision cannot be regarded as un-
reasonabl e.

The plea of unreasonabl eness of the restriction inposed as
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flowing fromthe provision which standardi zes conpensation
and does not leave it to be ascertained by a judicia

tribunal in the Ilight of the capacity of the enployer and
the loss suffered by the enployees on ternination of
enpl oyment, cannot al so be sustained. Instead of |eaving
the question to be decided in each individual case in the
context of a variety of circunstances having a bearing on
the anmobunt of conpensation to be awarded, the Parlianment has
standardi zed the conpensation by relating it to the Iength
of service of the enployee, and thereby a definite standard
for payment of compensation related to readily ascertainable
data is prescribed. Standardization of conpensation which
di spenses with recourse to a judicial tribunal for assessing
the quantumis a recogni zed nmethod of awardi ng conpensation
especi ally where |l arge nunbers of worknen are involved in a
simlar situation. Absence of a provision for a judicia

verdict on- the quantum of compensation payable does not
ther ef ore make the | aw unreasonabl e.

Gratuity which is a kind of retiral 'benefit is essentially
different ~from statutory conpensation for termnation of
enploynment due to cl osure of an undert aki ng. The objects
i nt ended to be achieved thereby are al so di stinct.
Therefore the  argument that it is unreasonable to award
statutory conpensation under s. 25FFF(1) when gratuity is
ot herwi se clai mabl e under an award bi ndi ng upon the enpl oyer
nust be rejected.

The inpugned section providing for paynent of conpensation
is evidently related to the object sought to be achieved by
the Parliament, viz.: securing social justice. The right to
receive conpensation arises because the workman is exposed
to wundeserved want and the reasons for closure may have no
direct bearing thereon. Paynent of conpensation which is
directed to be nade at the rate of 15 days wages for every
conpl eted year of service cannot again be characterised as
was sought to be done by one of the

539

| earned counsel for the petitioners as
scope and content".

Does t he i mpugned provision inmpose an unr easonabl e
restriction because it inposes liability to pay conmpensation
which is not related to the capacity of ~the enployer ?
Before the inmpugned section was enacted, the industria

tribunals wundoubtedly decided the individual® clains for
conpensation for ternmi nation of enploynent subnitted to them
on their nerits and sonetinmes refused conpensation if it was
found that the closure was bona fide and was in part due to
i rresponsi bl e conduct of the workmen concerned. The
decisions of the industrial tribunals before the inpugned
section was enacted agai n show that even where conmpensation
was allowed, there was no fixed standard or~ principle on
whi ch the conpensation was awarded. Were the business is
continuing its <capacity to neet the obligation to pay
dearness allowance, gratuity and provident fund, etc., may
have to be taken into account ; the reason being that if the
capacity to pay is not taken into account, the business
itself may cone to an end and the very purpose of industria

adjudication in the matter of fixation of wages, payment of
dearness al | owance and the schenes of gratuity and provident
fund which are intended for the anelioration of t he

drastic in its

conditions of |labour nmay be frustrated. But where a
business is closed, the capacity to pay is not a relevant
consi derati on. Normally, if the business is capable of

neeting the obligation to pay the wages of the worknen and
to neet the other expenses necessary for its continuance, it
woul d not be closed down. Capacity to pay has therefore to
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be taken into account in the case of a running business in
assessing liability to fix wages or gratuity or dearness
al  owance. Once the undertaking is closed and liability to
pay conpensation under the inpugned section is not made a
condition precedent, the anobunt which the workmen nmay be
able to recover nmust depend upon the assets of the enployer
whi ch may be available to neet the obligation. The workmen
would be entitled to recover conpensation only if the
enployer is able to neet the obligation; otherwi se they
woul d have to rank pro-

540

rata with the other ordinary creditors of the enpl oyer.

The legislature has inposed restricted liability in cases
where closure is due to circunstances beyond the control of
the enpl oyer. By the proviso to sub-s. 1 of s. 25FFF,
wher e the wundertaking is closed down on account of
circunstances beyond the control of the enployer, the
conpensation to be paid to the worknmen is not to exceed his
average pay for three nonths. |If the principal provisionis
not unconstituti onal as i mposi ng an unr easonabl e
restriction, it is not suggested that the proviso is on any
i ndependent ground unconstitutional

However, the ~explanation to s. 25FFF proviso is, it s
subm tted, unreasonable. The explanation provides :

"An undertaking which,, is closed down by reason nerely of
financial difficulties (including financial |osses) or

accunul ati on of undi sposed of stocks shall not be deened to
have been cl osed down - on account of unavoi dabl e
ci rcunmst ances beyond the control of the enployer within the
meani ng of the proviso to this sub-section.”

The effect of the inpugned section along wth the proviso is
to classify the undertakings into two classes, viz., (1)
those which are closed down® on -account ‘of wunavoi dable
ci rcunst ances beyond the control of the enployer and (2) the
remai ni ng. When the closure of an undertaking is due to
circunstances beyond the control of the  enployer, the
maxi mum limt of conpensation is average /pay for three
nonths, irrespective of the length of ‘service of the
wor kren; in the residuary class, the I'iability is
unrestricted. The explanation is in substance a definition
clause which sets out what shall not be deened to be
cl osures on account of circunstances beyond the control of

the enpl oyer. By this explanation, enployers who had to
close down their industrial undertakings nerely because of
fi nanci al difficulties including financial | osses or

accunul ati on of undi sposed of stocks are excluded from the
benefit of the proviso to s. 25FFF(1l). The provi so
restricts the liability of enployers who are conpelled to
close down their undertakings on account of /unavoidable
ci rcunst ances beyond their control, but in
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the view of the Parliament, in that category are not to be
i ncl uded enpl oyers conpel | ed to cl ose down their
undertakings nerely because of financial difficulties  or
accumul ation of undisposed of stocks. Cl osure of an
undertaking attributable nerely to financial difficulties or
accumul ation of undisposed of stocks, is by the explanation

excluded from the benefit of restricted liability; but
coupled with other circunstances, financial difficulties or
accunul ati on of undisposed of stocks may justify the view
that the closure is due to unavoi dable circunstances beyond
the control of the enployer, and attract the application of
the provi so notw t hstandi ng the expl anation

Where an undertaking is closed down on account of persistent
| osses due to no fault of the enployer or due to
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accunul ati on of / st ocks havi ng regard to per si st ent
unf avourabl e narket conditions, the closure nay normally be
regarded as due to unavoidable circunstances beyond the
control of the enpl oyer. By the expl anati on, t he
jurisdiction of the Tribunal which may be called wupon to
ascertain whether in a given case, the closure was on
account of circunstances beyond the control of the enployer
and whet her OD that account the enployer was entitled to the
benefit of the proviso may be restricted. But it is not
provided that in no case of financial difficulty or accunu-
lation of stocks coupled with other circunstances, the
closure is to be regarded as due to unavoidable cir-
cunst ances beyond the control of the enployer. It is only
where the closure is " nerely on account of financia
difficulties oraccunulation of undisposed of stocks that
the closure i s not to be deenmed due to circunmstances beyond
the control “of the enpl oyer.

A state ~of financial 'difficulties or accumulation of
undi sposed of stocks may be tenporary, it may be brought
about” by past mismanagenent directly attributable to the
enployer or may even be deliberately brought about. The
cl osure on account of financial difficulties or accumul ation
of undi sposed of stocks is accordingly not necessarily the
result of unavoi dabl e circunstances beyond the control of
the enployer. That, in certain events, a statute nay inpose

restrictions which will be irksonme and nay be so regarded

71
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by certain citizens as unreasonable, is not decisive of the
question whether it inposes a reasonable restriction. As

observed in Mhd. Hanif Quareshi and Qhers v. The State
of Bihar (1) by Das, C J.

“ In determning that question (the reasonableness of the
restriction) the court we conceive, cannot ' proceed on a
general notion of what is reasonable in the abstract or even
on a consideration of what is reasonable fromthe point of
view of the person or persons on whomthe restrictions are
i nposed. The right conferred by sub-el. (g) is expressed in
general language and if there had been no qualifying
provision like el. (6), the right so conferred would have
been an absolute one. To the person who has this right, any
restriction will be irksome and nmay well be regarded by him
as unreasonabl e. But the question cannot be deci ded on that
basis. What the court has to do is to consider whether the
restrictions inposed are reasonable in the interest of the
general public."”

Again, as observed in Bijay Cotton MIlls Ltd. v. The State
of A mer (2):

" Individual enployers mght find it difficult to carry on
the business on the basis of the m ni num wages fixed under
the Act but this nust be due entirely to the econonmic
conditions of these particular enployers. That cannot be a
reason for the striking down the law itself as' unreasonable
By the explanation, certain persons because of persistent
| osses or accunul ation of stocks, find them selves unable to
carry on the business, and may still not be entitled to the
benefit of the proviso, but that will not be a ground for
hol di ng that the explanation is unreasonable. The tribuna

called wupon to decide whether the case of an enployer is
covered by the proviso will certainly be entitled to |ook
into the causes which led to the financial |osses or the
accumul ation of stocks and ascertain whether the cl osure was
nmerely on account of financial |osses or accumulation of
stocks or was on account of circunstances beyond the contro
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of the enployer, and in assessi ng whether the
(1) [1959] S.C.R 629.
(2) [1955] 1 S.C.R 752, 755.
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ci rcunmst ances were beyond the control of the enployer, the
fact that the enployer has suffered financial |osses or

there is accumulation of stocks is not required by the
| egi sl ature to be excluded from consideration

The procedure for enforcenment of liability to pay
conpensation, prescribed by s. 33(c) of the Act which rmakes
the anmpunt recoverable as arrears of |and revenue cannot, ex
facie, be regarded as unreasonable. Undoubt edl y, under
certain State laws, (e.g., the Bonbay Land Revenue Code (Act
V of 1879) for failure to pay land revenue, the defaulter
may be inprisoned; but because of the special npde of
recovery prescribed, the law inposing a civil liability to
pay conpensation for term nation of enployment does not
becone unreasonabl e.

On a review of the relevant circunstances we are of the view
that  the restrictions inposed by the inpugned provision
i ncluding the proviso are not unreasonable restrictions on
the exercise of  fundanental right of the enployers to
conduct and close  their undertakings. The provi si on
requiring the enployers to pay conpensation to their
enpl oyees though restrictive of the fundanmental freedom
guaranteed by Art. 19(1)(g) is evidently in the interest of
the general public, and is therefore saved by Art. 19(6) of
the Constitution fromthe challenge that it infringes the
fundanmental right of the enployers.

Be. 11:

Art. 14 of the Constitution is not violated by naking by | aw
a di stinction bet ween enpl oyers who cl osed their
undert aki ngs on or before Novenber 27, 1956, and those who
close their undertakings after that date. The State is
undoubt edly prohibited fromdenying to any person equality
before the law or the equal protection of the laws, but by
enacting a |aw which happlies generally to all persons who
come withinits anbit as fromthe date on which it becones
operative, no discrimnation is practised. Wen Parlianent
enacts a law inposing a liability as flowng from certain
transactions prospectively, it evidently makes a distinction
bet ween t hose transactions which are covered by the Act and
those which are not covered by the Act, because they
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were conpl eted before the date on which the Act was enacted.
Thi s di fferentiation, however, does not anmount to
discrimnation which is liable to be struck down under ' Art.
14. The power of the legislature to inmpose civil liability

in respect of transactions conpleted even before the date on
which the Act is enacted does not appear to be restricted.
If, as is concededand in our judgnent rightly-by a statute
imposing civil liability in respect of post enactnent
transactions, no discrimnation is practised, by a statute
whi ch inposes liability in respect of transacti on which have
taken place after a date fixed by the statute, but before
its enactnment, it cannot be said that discrimnation is
practi sed. Art. 14 strikes at discrimnation in t he
application of the [|aws bet ween per sons simlarly
circunmstanced; it does not strike at a differentiation which
may result by the enactment of a |aw between transactions
governed thereby and those which are not governed thereby.
If the argunent that discrimnation results when by statute
a civil liability is inposed upon transactions which were
ot herwi se not subject to such liability be accepted, every
law which inposes civil liability will be liable to be
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struck down under Art. 14 even if it cones into operation on
the date on which it is passed, because immediately on its

conming into operation, discrimnation will arise between
transactions which wll be covered by the law after its
comng into force and transactions before the |law cane into
force which will not naturally be hit by it. If a statute
creating a civil liability which is strictly prospective is

not hit by Art. 14, a law which inposes Iliability on
transacti ons whi ch have taken place before the date on which
it was enacted, cannot also be hit by Art. 14. By bringing

within its fold transactions before the date of its
enactment, in truth, the date of the application of the Act
is related back to a period anterior to the date oil which
the Act was enact ed.

Re. |l

For reasons already set out, paynent of conpensation and
wages in lieu of notice under the inmpugned section are not
made conditions precedent to effective
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termnati on of enploynent. The section only creates a right
in-_the enployees; it does not enjoin the enployers to do
anything before closure. Section 31(2) of the Act which
i nposes penal liability for contravention of the provisions
of the Act can therefore have no application to failure to
make paynment of conpensation and wages for the period of
noti ce unders. 25FFF(1). The anmending Act was it is true,
passed in June, 1957, and liability  to pay conpensation
arises in respect of all undertakings closed on or after
Noverber 26, 1956. But, if liability to pay conpensation is
not a condition precedent to closures, by failing to

di scharge the liability to pay conpensation and wages in
lieu of notice, the enployer  does not  contravene S.
25FFF(1). A statute may prohibit or command an act and in
ei t her case, di sobedi ence t her eof wil | anmount to
contravention of the statute. If the statute fixes crinina

liability for contravention of the prohibition or the
conmand which is made applicable to transactions which have
taken place before the date of its enactnent the protection
of Art. 20(1) nmay be attracted. But s.  25FFF(1) inposes
neither a prohibition nor a command. Under s. 25F, there is
a di stinct prohi biti on against an enpl oyer agai nst

retrenching enpl oyees without fulfilling certain conditions.
Simlar prohibitions are found in ss. 22 and 23 of the Act.
If this prohibition is infringed, evidently, crimnal |iabi-

lity may arise. But there being no prohibition against
closure of business without paynent. —of conpensation, s.
31(2) does not apply. By s. 33(c), Jliability to pay
conpensation may be enforced by coercive process, but that
again does not anount to infringement of Art. 20(1) of the
Consti tution. Undoubt edl y for failure to di schar ge
liability to pay conpensation, a person nay be inprisoned,
under the statute providing for recovery of | the anpunt,
e.g., the Bonbay Land Revenue Code, but failure to discharge
a civil liability is not unless the statute expressly so
provides, an offence. The protection of Art. 20(1) avails
only against punishnent for an act which is treated as an
of fence, which When done was not an of fence.
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In our view, the inmpugned s. 25FFF(1) including the proviso
and the explanation thereto are not unconstitutional as
infringing the freedomguaranteed by Art. 19 (1)(g) of the
Constitution or as infringing Arts. 14 or 20 of the
Constitution. On that view, the petitions fail and are
dism ssed with costs. There will only be one hearing fee.
Petitions disnissed.
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