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The foll owing O der of the Court was delivered
CRDER

1. Leave granted.

2. Challenge in this appeal is to thejudgnment and order dated 23rd July,
2007 rendered by a Division Bench of the Karnataka H gh Court, whereby the
princi pal amount of conpensation of Rs.5, 20,584/-, awarded by the
Conmi ssi oner for Wirkmen’ s Compensation (for-short, "the Conm ssioner”) has
been reduced to Rs. 2, 60,292/ -.

3. The appellant, hereinafter referred to as, "the claimant", was a lorry
driver. On 26th Septenber, 2002, while driving the vehicle, he net with an
acci dent near Ganesh Garage on Bangal ore Mangal ore Road. He | ost control of
the vehicle and it overturned on the right side of the road. As a result of
the accident, the claimant suffered serious injuries to his right leg; on
the head and other parts of the body. Al though he survived but ultinmately
his right leg had to be conpletely anputed just bel ow'the knee.

4. The claimant filed a claimpetition before the Conmm ssioner praying for
adequat e conpensation. It was pl eaded that as he was 25 years of age;
earning Rs.4,000/- per nonth with daily allowance of Rs.100/-; had suffered
per manent disability, which would prevent himfromengaging in the job of
driver which he used to do earlier, he was entitled to adequate
conpensation fromthe Insurance Conpany and the owner of the lorry,
respondent Nos. 1 and 2 in this appeal

5. The claimpetition was contested by respondent. No. 1. Respondent No.2 was
proceeded agai nst ex-parte. On the pleadings of the parties, the
Conmi ssi oner framed as many as six issues, including the issue with regard
to the percentage of disability and | oss of earning capacity suffered by
the claimant. On this issue, the clainmant adduced evi dence of 'the Doctor,
who had treated himafter the accident and his photographs (Ex. P-5). The
wi tness stated that since the clainmnt had suffered 93% per manent
disability in his right leg, he will not be able to do the job of a driver
or any other job because he will not be able to stand or wal k wi thout
support. Accepting the evidence of the doctor, the Conmmi ssioner cane to the
conclusion that the claimant’s right leg up to the knee having been

amput ed, he has suffered a | oss of 100% of his earning capacity as a
driver. Inter-alia, observing that the clainmant was 25 years of age at the
time of the accident, by his order dated 17th January 2005, the
Comm ssi oner took his salary at Rs.7,000/- per nonth (Rs.4,000/- per nonth
and Rs. 100/- daily all owance) and accordi ngly determ ned the conpensation
payable to himat Rs.5,20,584/-. Interest @12% per annum thereon from one
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nonth after the date of the accident till the date of paynent was al so
awar ded.

6. Being dissatisfied with the award, the |Insurance Conpany preferred
appeal to the High Court. As stated above, the H gh Court accepted the plea
of the Insurance Conpany that as per Schedule to the Wrknmen' s Conpensati on
Act, 1923 (for short, "the Act"), loss of a leg on anputation anbunted to a
50% reduction in the earning capacity. The Hi gh Court held that being an

injury, specified in Schedule |, medical opinion could not be relied upon
in terms of Section 4(1)(c)(ii) of the Act. Accordingly, applying the
percent age of |oss of earning capacity, as specified in Part Il of Schedul e

I, the Hi gh Court reduced the conpensation by 50% However, award of

i nterest thereon @12% per annum from one nonth after the date of accident
till the date of paynment was nai ntai ned. Hence the present appeal by the
cl ai mant .

7. The correctness-of the inmpugned judgnment is questioned mainly on the
ground that the claimant being alorry driver, the loss of his right leg

i pso facto neant a "total disablenent” as understood in terns of Section
2(1) (1) of the Act and as such the conpensation payable to the clai nant had
to be conputed on that basi's. In support of the plea, reliance is placed on
a four-Judge Bench decision of this Court in Pratap Narain Singh Deo vs.
Srinivas Sabata & Anr.1 In that case, a carpenter had suffered anputation
of his left armfromthe el bow. This Court held that this anpbunted to a
total disability as the injury was of such .a nature that the claimant had
been di sabled fromall work which he was capable of perfornmng at the tine
of the accident. It was observed as under:

"5. The expression "total disablenment" has been defined in Section 2(1)(l)
of the Act as foll ows:

(1) "total disablenment” nmeans such disabl enent whether of a tenporary or
per manent nature, as incapacitates workman for all work which he was
capabl e of performng at the time of the accident resulting in such

di sabl enent. It has not been disputed before us that the injury was of such
a nature as to cause permanent di sabl ement to the respondent, and the
guestion for consideration is whether the disabl enent incapacitated the
respondent for all work which he was capabl e of performng at the tinme of
the accident. The Conm ssi oner has examnm ned the question and recorded his
finding as foll ows:

The injured workman in this case is carpenter by profession....By

| oss of the left hand above the el bow, he has evidently been
rendered unfit for the work of carpenter as the work of carpentry
cannot be done by one hand only. This is obviously a reasonable and
correct finding."

8. In our view, the ratio of the said judgment is squarely applicable to
the facts at hand. W are of the opinion that on account of anmputation of
his right |eg bel ow knee, he is rendered unfit for the work of a driver,

whi ch he was perforning at the tinme of the accident resulting in the said
di sabl enent. Therefore, he has [ost 100% of his earning capacity as a lorry
driver, nmore so, when he is disqualified fromeven getting a driving

i cence under the Mdtor Vehicles Act.

9. Inthe result, the appeal is allowed; the judgnent of the Hi gh Court is
set aside and the conpensati on awarded by the Conmi ssioner is restored.
There will, however, be no order as to costs.




