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Madras Estates Land Act 1 of 1908, ss. 6(1) and 8(5)--scope
of .

Madras Cultivating Tenants Protection Act 19 "cultivating
tenant’ - - meani ng of .

HEADNOTE:

The respondent was the owner of the suit properties
| eased to the appellants by | ease deeds executed in 1945
and 1946 and sued the appellant for~ their possession on
various grounds. The appellant claimed an 'occupancy right’
in the properties and pl eaded that he could not be  evicted
in view of the protection afforded to himby s. 6 of the
Madras Estates Land Act 1 of 1908. The Trial Court upheld
his contention and dismssed the suit but the H'gh / Court
al l owed an appeal holding that as the case fell within the
scope of s. 8(5) of the Act, the appellant was not entitled
to the benefit of s. 6; it therefore remanded the case for
trial on other issues. During the pendency of the appeal” in
the Hi gh Court, the Madras Cultivating Tenants Protection
Act canme into force and therefore the appellant clainmed
before the Trial Court after remand that ~he was a
"cultivating tenant’ within the neaning of the Act and coul d
not, for this additional reason, be evicted. Both the Tria
Court as well as the High Court rejected the | appellant’s
contenti ons.

In the appeal to this Court it was contended on behalf
of the appellant that although s. 8(5) of Madras Act 1 of
1908 nmay govern the present case, but when s. 8(5) says that
the |land-holder shall ’'have the right not wi t hst andi ng
anything contained in the Act for a period of twelve years
from the commencenent of the Madras Estate Land (Third
Amendnent) Act, 1936 of admitting any person to t he
possessi on of such |l and on such terns as may be agreed upon
between thent', it nmerely means that for the period of twelve
years, the tenants on the Iand cannot claimthe benefit of
s. 6(1) of the Act but they get those rights imediately
after the twelve years period is over; furthernore, that s.
6(1) is the main provision; it has general application and
contains the policy and purpose of the law, s. 8(5) is an
exception; therefore s. 6(1) should be construed Iliberally
while s. 8(5) should be strictly construed with a view to
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advance the purpose of the law. It was also contended that
the Trial Court as well as the Hi gh Court were in error in
holding that the decision of the High Court prior to the
remand was binding on both courts and could not be
reagitated before them
HELD: Di smi ssing the appeal

(i) Wile s. 6(1) is subject to the provisions of the
Act, s. 8(5) is not controlled by any other provision of the
Act..Therefore if the case falls both within s. 6(1) as well
as s. 8(5), then the governing, provision will be s. 8(5)
and not s. 6(1). As the present case fell within s. 8(5) it
necessarily followed that it was taken out of the scope
of s. 6(1). [513 CD

From the | anguage of 's. 8(5), it is not possible to.
hold that the contract itself is exhausted or stands
superseded at the end of the twelve year period nentioned
therein. [514 C D
509

Executive  Oficer v.L.K Ganapathi Thevar, (1955) 2

ML.J., 112; and Sri Navaneethaswar aswani Devasthanam Si kki
represented by its Executive O ficer v.P. Swam natha Pill ai
I.L.R (1958) Mad. 921; referred to.
Mum ni a Damudu and Ors. v. Datla Papayyaraju Garu by
Muktyar Putravu Ramali ngaswam and Os., A l.R 1944 Mad.
136; Korda At channa v. Jayanti . Seet har anaswam ,
Al.R 1950 Mad. 357; Thota Seshayya and si x
Os. v. Madabushi Vedanta Nar asi mhachar yul u, I.L.R
1955 Mad. 1151 and Vadranam Rancthandrayya and Anr. v.
Madabhushi Ranganavakamm, (1957) 2 Andhra Weekly
Reports, p. 114 distinguished.

(ii) On the facts found in the present case, the
appel | ant coul d not be considered a ’'cultivating
tenant’ after the anmendnent of the definition ' of a
cultivating tenant’ in the Madras Cultivating Tenants Act,
1955, becane of the addition of the explanation; in order to
fall within the definition of "cultivating tenant’ a person

shoul d carry on per sonal cultivation which again
requires that he should contribute physical |abour. The use
of physical |abour includes physical strain, the use of
muscl es and si news. Mere supervi sion of -work, or, maintaining
of accounts or distributing the wares will not~ be such
contri bution of physical |abour as to. attract the

definition. [516 @

Mohanmed Abubucker Lebbai & Anr. v. The Zanindar - of
Ettayapuram Estate, Koilapatti, (1961) (1)-ML.J., p: 256
and S.N. Sundal ai muthi Chettiar v. pal ani yandayan, (1966)
1 SSC R 450; referred to.

(iii) The trial court could not go into the question of
the claimto an occupancy tenant’s right after the |judgnment
of the Hgh Court at the tine of the remand. That
decision was also binding on the bench which heard the
appeal . However, the appellant was entitled to reagitate
the issue in the present appeal
Sat yadhyan Ghosal and Os. v. Sm Deorajin Debi and Anr.,
[1960] (3) S.C. R 590, referred to,.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 582 of 1965.
Appeal by special |eave fromthe judgnent’ and order dated
August 23, 1961 of the Madras High Court in Appeal No. 157
of 1957.

C.R Pattabhiranman and R Thi agarajana, for the appellants.
Vedant achari, G Kausalya and S. Bal akri shnan, f or




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 9

the respondent.
The Judgrment of the Court was delivered by

Hegde, J. This is an appeal by special |eave. It is
directed agai nst the decision of the Hi gh Court of Madras in
A.S. No. 157 1957. This case has a fairly long history but
we shall set out in this Judgnment only such facts as are
necessary for the decision of the issues debated before
us.

In the course of his arguments M. C R pattabhiraman,
| earned Counsel for the appellant, urged two grounds in
support of this appeal. They are: (1 ) the appellant being
an ’'occupancy tenant’ of the suit properties he cannot be
evicted fromthe | and
510

in view of the provisions of the Madras Estates Land Act
(Madras Act | of 1908) as anended by the Madras Estates Land
Third Amendment Act (Madras Act- XVII1Il of 1936) and (2) that
under any circunstance the appellant should be held as
enjoying ‘thelandsin question by personal cultivation and
there fore he cannot be evicted inwview of the provisions
of the Mdras Cultivating Tenants Protection Act (Madras
Act XXV of 1953).

The respondent is-the owner of the suit properties. It
| eased out two different portions of those properties to the
appel l ant under two | ease deeds dated 11-9-1945 and 27-7-
1946 (Exhs. A-7 & A-8) respectively for a period of three
years. Even before the |lease period came to an end the
respondent sued the appellant for the possession of the suit
properties on various grounds. ~The appellant pleaded that
the cannot be evicted fromthe suit properties in view of
the protection afforded to himby s. 6 of the Madras Estates
Land Act. He <claimed 'occupancy right’ in the sui t
properties on the basis of the provisions of that Act. The
trial court upheld his contention-and dism ssed the  suit.
But in appeal the H gh Court held that as the case fel
within the scope of s. 8(5) of the Madras Estates Land Act,
the appellant was not entitled to the benefit of s. 6 of
that Act. It accordingly allowed the appeal and  renanded
the case to the trial court for the trial of ~the other
i ssues. During the pendency of the appeal in-the H gh Court
the Mdras Cultivating Tenants Protection Act ~cane into
force. On the basis of the provisions of —that Act, the
appel l ant clained before the trial court after remand that
he should be considered as a cultivating tenant under that
Act and if so held, he cannot be evicted from the suit
properties. Both the trial court as well as the H gh Court
rej ected both the aforementioned contentions of t he
appel l ant. As regards the occupancy right pleaded, they held
that the matter is concluded by the earlier decision of  the
Hi gh Court. The trial court held that the appellant” cannot
be considered as a cultivating tenant wunder the Madras
Cultivating Tenants Protection Act as he is not proved to
have cultivated the properties by his own physical |abour as
clained by him That Court opined that nere supervision
of the work of the hired | abour cannot be considered  as
"Physi cal | abour"” of the appellant. The Hi gh Court affirnmed
thi s concl usi on observing:

"But the evidence disclosed that the cultivation of the suit
| ands was carried on by the appellant solely with the aid of
hired |abour. Neither the appellant nor any menmber of his
famly took part in the cultivation operations in respect of
the suit |[|ands. W therefore agree with the |earned
District Judge in his viewthat the appellant does not
satisfy the test of carrying on personal cultivation to
qualify for becomng a cultivating tenant. He could not
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therefore claim the benefits conferred by the various
protection Acts in force."
511

W have to first decide whether the appellant can be
permtted to raise the contention that he has ’'occupancy
right in the suit properties in view of the decision of the
High court of Madras in A S. No. 241 of 1949. In other
words whether that decision operates as res judicata as
regards his claimto the occupancy fight.

We are unable to agree with M. Pattabhiraman that the
Hi gh Court did not finally decide the appellant’s claim to
occupancy right in the suit properties in A°S. No. 241 of
1949 and that it nmerely nade sone tentative observations in
respect of the same |leaving the matter for a fresh decision
by the trial court. The Hi gh Court has specifically gone
into the appellant’s claimto occupancy right, exam ned the
rel evant provisions of the Madras Estates Land Act, took
into consideration the decisions bearing on the point and
thereafter came toa firmconclusion that the appellant’s
claimis ‘unsustainable. The case was remanded to the tria
court for-the trial of the issues that have not been deci ded
earlier. Therefore we have now to see whether the plea of
occupancy right can be gone'into afresh.

There is hardly any doubt that the trial court could not
have gone into that issue again. It 'was bound by the
Judgnent of the High Court. It is also clear that that
deci sion was binding on the Bench which heard the appeal
On this question judicial opinion " appears to be unaninous
and it is a reasonable viewto take:

W are unable to agree with the contention of the
respondent that the decision of the H gh Court of Madras in
A.S. No. 241 of 1949 on its file precludes the appellant
from reagitating in this Court the plea that he has
occupancy right in the suit properties. An i dentica
guestion came up for decision in this Court in Satyadhyan
Ghosal and Os. v. Sm Doorajin Debi and Ant.(1)  wherein
this Court ruled that such a deci'sion can be challenged in
an appeal to this Court against the final Judgnent.

As it is open to the appellant to recanvass the
correctness of the decision of the H gh Court regarding his
claim for occupancy right, we shall now go into the nerits
of that claim The suit land was in an Inamvillage but it
was not an 'estate’ within the neaning of the Madras Estate
Land Act as it originally stood; but it becanme an 'estate’
by virtue of the amending Act XVIIIl of 1936. The lands in
dispute are not admittedly 'private lands’'.. Prior ~to the
amendi ng Act cane into force, the respondent had obtained a
decree for possession against the tenants who were then in
the suit lands. It is also not in dispute that = no tenant
had obtained any occupancy fight in those lands prior to
1936. Therefore al
(1) [1960] 3 S.C. R 590.

512
that we have to see is whether the appellant can 'be said to
have acquired occupancy right in those lands in view of the
| eases in his favour. For deciding this question we have to
exam ne the scope of s. 6(1) and s. 8(5) of the Act as they
now stand. Section 6(1) reads thus:
"Section 6(1) . ---Subj ect to t he
provisions of this Act every ryot now in
possessi on or who shall hereafter be admtted

by a |l andhol der to possession of ryoti |and
situated in the estate of such 1and-holder
shall have a permanent right of occupancy in

hi s hol di ng.
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Expl anation (1 ). For the purposes of
this Sub-section, the, expression 'every ryot
i n possession’ shall include every person who,
having held land as a ryot, continues in
possessi on of such |and at the comencenent of
this Act.

Expl anation (2). In relation to any inam
village which was not an estate before the
conmmencenent of the Madras Estate Land (Third
Amendnent) Act, 1936 but became an estate by
virtue of that Act, or in relation to any |and
in an inamyvillage which ceased to be part of
an estate before the comencenent of that Act,
the expression 'now and 'comencenent of that

Act’ in_this sub-section and Explanation (1)
shal |l be construed as nmeaning and thirtieth
day of June 1934, and t he expr essi on
" hereafter’ in the sub-section shall be

construed as neaning the period after the
thirtieth day of June, 1934."

Section 8 (5 ) reads as foll ows:

"I'f ~before the first day of Novenber

1933 the | andhol der has obtained in 'respect
of any land in an estate within the meani ng of
Sub-cl ause (d) of Cause (2) of Section 3 a
final /decree or order of a conpetent G vi
Court 'establishing that the -tenant has no
occupancy right in such land, and no tenant
has acqui red any occupancy right in such |[|and
bef ore the conmencenment of the Madras Estates
Land (Third Anmendnent) Act, 1936, the .| and-
hol der shall, if.the landis not private |and
within the neaning of this Act, have the
right, notwithstanding anything contained in
this-Act, for a period of twelve years from
the comencenent of the Madras. Estates Land
(Third Anmendnent) Act, 1936, of admitting any
person to the possession of such land on such
terns as, may be agreed upon between them

Provided that’ nothing contained” in "this
sub-section shall be deened during the said
peri od of twelve years
513
or any part thereof to affect the validity  of
any agreenent between the | and-holder and the
tenant subsisting at the comrencenent ~ of the
Madr as Estates Land (Third Anmendnent) Act,
1936. "

The parties are agreed that the facts of  this /case
satisfy the requirenents of s. 8(5) of the Act. That / being
so the respondent was entitled for a period of twelve years
from the comencenent of the Madras Estate Land ' (Third
Amendnent) Act, 1936 to adnmit any person to the possession
of the suit Iands on such terms as may be agreed upon
bet ween him and his |essee not wi t hst andi ng anyt hi ng
contained in the Act. Wile s. 6(1) is subject to the
provisions of the Act, s. 8(5) is not controlled by any
other provision of the Act. Therefore if the case falls
both within s. 6( 1) as well ass. 8 5 ) then the
governing provision will bes. 8 ( 5) and not s. 6 ( 1 ).
Once it is held that the present case falls withins. 8 (5
) it necessary follows that it is taken out of the scope of
s. 6 (1), But what is argued on behalf of the appellant is
that when s. 8(5) says that the | and-hol der shall"have .
the right notw thstandi ng anything contained in the Act for
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a period of twelve years fromthe commencenent of the Madras
Estate Land (Third Amendnent) Act, 1936 of adnmitting any
person to the possession of such [and on such ternms as nay
be agreed upon between thenm it nerely nmeans that for the
said period of twelve years, the tenants on the land cannot
claimthe benefit of s. 6( 1 ) of the Act but they get those
rights inmredi ately after the twelve years period is over. It
was urged on behal f of the appellant that the object of the
Act is to confer occupancy right on the tenants in respect
of all lands included the i nam excepting the 'private |ands’
of the inandar; at the same time the |egislature thought
that in respect of lands comng within the scope of s. 8 ( 5
) a period of grace should be allowed to the inandar so that
he may adjust his affairs; once that period is over al

| ands other than 'private |lands’ would be governed by the
provisions of s. 6(1). Another facet of the same argunent
was that s. 6(1) is the main provision; it has general
application; that provision contains the policy and purpose
of the law,_~s. 8(5) is an exception; therefore s. 6(1)
shoul d be construed liberally and s. 8(5) should be strictly
construed  with a view to advance the purpose, of the |aw
Further we were asked to takeinto aid the policy laid down,
in the proviso to s. 8(5) while ascertaining the |egislative
i ntention behind s. 8(5).

This proviso applies to agreenents entered into between
| andhol ders and their tenants prior tothe 1936 anendnent.
It 'was said that there was no, discernible reason for
treating the agreenents in force on Cctober 31,, .1936 (the
date of commencenent of the anended Act). differently from
agreements entered into ’after that date ~and since the
| egi sl ature has expressly stated that the fornmer shall be in
force only for a period of twelve vyears, it is not
reasonable to hold that in the case O | eases subsequent to
Cct .

514

31, 1936, it intended to lay down a different rule. W do
see sone force in these contentions but in our opinion none
of these considerations are sufficient to cut down 'the plain
meaning of the words "that the landlord has a right of
admitting any person to the possession-of such land on such

terms as nmay be agreed upon between them" "Such terns"
must necessarily include the termrelating to the period of
the |ease. W have to gather the intention of t he
| egislature from the | anguage used in the statute. The
| anguage of s. 8(5) is plain and wunanbiguous.” Hence we
cannot call into aid other rules of construction of
stat utes. If it was the intention of the |legislature that

the terns of the agreenments entered into between the | and-
hol ders and their tenants during the period of the twelve
years nmentioned earlier should cone to an end at the /close
of the period and thereafter the provisions of the Act other
than those in s. 8(5) should govern the relationship between
themit should have said so. Fromthe | anguage of s.' 8(5),
it is not possible to hold that the contract itself is
exhausted or stands superseded at the end of the twelve
years period nentioned therein. If the legislative intention
is not effectuated by the | anguage enployed in s. 8(5) then
it is for the legislature to rectify its own mi stake.

It must be renenbered that this legislation is in
operation only in some parts of the Madras State as it was
prior to the formation of the Andhra State in 1954, In
other words it is a State |egislation. The Madras High
Court has consistently taken the view right from 1955 that
agreenents entered into by virtue of s. 8(5) wunder which
tenants were admitted into possession of lands falling
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within the scope of that provision do not get exhausted or
superseded nerely by the expiry of twelve vyears period
mentioned in that sub-section. On the other hand under s. 8
( 5) aland-holder is given a right during the said period
of twelve years to admit tenants to possession of such |ands

on such terns as may be agreed upon. It was so held for the
first time in this very case before it was remanded to the
trial court for further trial. That decision is reported in
Navaneet haswar aswami . Devast hanam  Si kki represented by

its Executive Oficer v. L.K Ganapathi Thevar(1). This view
was affirmed by a Full Bench of that High Court in Sr
Navaneet haswar aswam Devast hanam Si kki represented by its
Executive O ficer v.P. Swam natha Pillai(2).

The Ilearned Counsel’' for the appellant invited our
attention to three decisions of the Madras Hi gh Court and
one of Andhra Pradesh Hi gh Court. The first decision to
which our attention was invited is Mum nia Damudu and Os.
v. Datla Papayyaraju Garu by Miktyar Putravu Ramalingaswam
and Os.(3). That is a decision of Hotwill, J. sitting
singly. Therein it was head that when
(1) [1955] 2 ML.J. 112
(2) I.L.R (1958) Mad. 921
(3) A1.R (1944) Mad. 136.

515

the legislature spoke in s. 8(5) of the tenant acquiring
occupancy right during the period between the passing of the
final decree and the comencenent of the Act, it was
referring to acquisition of occupancy rights otherwi se than
under the Act; the legislature nust have intended by s. 8(5)
to exenpt fromthe general operation of s.~ 6, “all cases
where the landhol der had obtained a decree prior to 1st
Noverber, 1933, unless the tenant subsequent to the ' passing
of the final decree had acquired occupancy ri ght
i ndependently of the Act. Consequently where the |[andlord
obtained a final decree referred to in s. 8(5) before 1st
Noverber, 1933, the tenant cannot be said to have acquired
occupancy rights under s. 6 nerely because he’ was in
"possession on 30th June 1934 so as to render  s. 8(5)
i napplicable. W fail to see how this decision bears on the

rule with which we are concerned in this appeal. |In Korda
At channa v. Jayanti Seetharanmaswam (1), Viswanatha Sastri,
J. differed from the view taken by Hotwell,. J. in the
decision cited above. This decision also does not bear on
the question of |law we are considering. In Thota Seshayya

and six ors. v. Madabushi Vedanta Narasi mhacharyulu(2), a
Bench of the Madras High Court while considering the vires
of s. 8(5 ) observed:

"W are satisfied that s. 8(5) is giving
sone |limted privileges for a limted period
to the | andhol ders who have obtai ned ~ decrees
before 1st November 1933, has acted on a
classification based on sone real and
substantial distinction beating a reasonable
and just relation to the object sought to be
attained, and that the classification cannot
be called arbitrary or without any substantia
basis, and nust be upheld as perfectly wvalid
and not inmpugning in the least on Art. 14 or
15 of the Constitution of India. W my add
that tenants who have been given now occupancy
rights wunder the third amendment where they
had none before, cannot reasonably conpl ain of
the restrictions put on the acquisition of
such new occupancy rights in a few cases
where justice requires such restrictions as in
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s. 8(5). The tenants acquired the right only
under those conditions and cannot very well
conpl ai n about them™

From these observations we are asked to spell out that the
| ear ned Judges had cone to the conclusion that all contracts
entered into between the |andholders and their tenants
during the twelve years’ period nentioned in s. 8(5) cane to
an end at the end of that period. In the first place this
concl usion does not necessarily flow fromthe observations
guot ed above. Even if such a conclusion, can be spelled out,
the observations in question are mere obiter on the question
for decision before us. That was al so the view taken by the
Di vi sion Bench of the Madras High Court in Nava-
(1). AIR 1950 Mad. 357.

(2). 1.L.R [1955] Mad. 1151.
LI 3Sup. Cl/68--2
516
neet heeswar aswam Devast hanam Sikkil v. L. K Ganapat h
Thevar (1)
I n Vadranam Ranthandrayya and ant. v. Madabhush

Ranganavakamma(2), a Division Bench of the Andhra pradesh
Hi gh Court followed the decision of the Madras High Court in
Thot a Seshayya and ors. V. Madabushi Vendant a
Nar asi mbhachar yul u( 3). Therein again the Court was not
cal l ed upon to consider the scope of s. 8(5).

For the reasons already nentioned we -are unable.to hold
that .the appellant had acquired occupancy right in the suit
properties.

This takes us to the question whether the appellant can
be considered as a 'cultivating tenant’ wthin the nmeaning
of the Madras Cultivating Tenants Act 1955. |[|f he can be
consi der ed a cultivating tenant then he cannot be evicted
from the suit properties except in accordance wth the
provisions of that Act. In the Cultivating Tenants Act as it
originally stood the definition cof a cultivating tenant was
as follows : -

"Cultivating tenant in relation to an), |and
neans a person who carries on per sona
cultivation on such land, wunder ~a tenancy
agreement, express or inplied, —and _includes
(i) any such person who continue in - possession
of the land after the determ nation of tenancy
agreenent . "
If this definition had remai ned unaltered then on the basis
of the findings of the trial court and the H gh~ Court the
appel l ant coul d have been held as a cultivating tenant, as
cultivation today is a .conplex process involving both
mental as well as physical activity. But by the tine this
case cane to be instituted the definition of “cultivating
tenant’ was anmended by additing an explanation to the
original definition. That explanation reads:
"A person is said to carry on persona
cultivation on a | and when he contributes his
Onn physi cal |abour or that of the nenbers  of
his famly in the cultivation of that |and."

The true effect of the amended definition cane up for
consi deration before a Division Bench of the Madras H gh
Court in Mhaned Abubucker Lebbai and anr. v. The Zam ndar
of Ettayapuram Estate, Koilapatti(4).” Therein it was held
that in order to fall within the definition of ’cultivating

tenant’, a person should carry on personal cultivation
which again requires that he should contribute physica
| abour. The wuse of physical |abour includes physica

strain, the use of muscles and sinews. Mere -supervision of
work, or maintaining of accounts or distributing the wages
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will not be such contribution of physical Ilabour as to
attract the definition. This view was upheld by this Court
in S N Sunda-
(1) (1955)2 ML.J. 112.
(2) (1957) 2 Andhra Wekly Reports, p. 114.
(3) I.L.R (1955) Mad. 1151
(4) (1961) 1 ML.J.P. 256.
517
[ ai muthi Chettiar v. Pal ani yandayan(1l) to which one of us
was a party. In view of the said decision it follows that on
the facts found in tiffs case, the appellant cannot be
consi dered as a cultivating tenant.

In the result, this appeal fails and the sane is
di sm ssed with costs.
R K P.S. Appeal dism ssed.
(1) [1966] | S.C. R 450.
518




