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ACT:

Motor Vehicles/ Act, (4 of 1939), 'Ss. 68C, 68D and
68E- - Schene nationalising route overl apped by other route
operated by private operators---Schenme if of conpl ete
exclusion or partial exclusion--Schene nodified wthout
expressly nodifying earlier schene--Validity.

Keral a Mbtor Vehicles (State Transport Undertaking) Rul es,
1960 r. 3-

HEADNOTE

The respondent State approved a schene in form Il for
nationalization of certain specific routes after conplying
with the provisions of ss. 68C and 68D of the Mdtor Vehicles
Act, 1939. The schene excluded. all private operator’s from
the notified routes. The notified routes forned part of
hi ghways, having conmon road sectors and private  operators

continued to operate on the highways. The appell ant
unsuccessfully filed wit petitioninthe Hgh Court to
guash the schene. In appeal to this Court, the —appellant

chall enged the validity of the schene on the grounds  that
(i) the scheme was a conpl ete exclusion scheme and should
have been in forml and as it was in formll it was in
contravention of Rule 3 of the Kerala Motor Vehicles(State
Transport Undertaking) Rules, 1960 read with s. 68C of the
Act; and (ii) since there were earlier schenmes, they /could
not be nodified by the inpugned scheme w thout <“conplying
with the provisions of s. 68E. Disnissing the appeal, this
Court:

HELD: (i) From the language of s. 68C and r. 3 it
appears that a conplete exclusion schene in relation to. any
area of route would be a schene which conpletely excludes
the existing road services of private operators on the area
or route in question. The route includes the highway over it
runs. If other existing services are allowed to continue
over a part of the highway relating to the notified route,
the schene is not one of conplete exclusion

The inpugned schene did not exclude the road transport
services of other existing routes which overlapped many
sectors of the highways relating to the notified routes. In
spite of the schene the public could get services on the
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conmmon road sectors fromthe private operators who continued
to operate the highways. Therefore, the schene was not in
conpl ete exclusion of existing road transport services in
respect of notified routes and was not required to be in
form1l. [466 G H 467 D

Ni | kanth Prasad & Ors. v. State of Bihar. [1962] Suppl
1 S.CR 728 at 737; Kondala Rao v. Andhra Pradesh S.T.C.
Corporation, A l.R 1961 S.C. 82, followed.

(ii) On the promul gation of the new scheme the earlier
schenes stood nodified pro tanto. As the procedure laid
down in ss. 68C and 68D were followed the conditions of s.
68 were satisfied. S. 68E does not require that the new
schene shoul d expressly say that it cancels or nodities the
earlier schenes. [467 G

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION:* Civil Appeal No. 921 of
1968.

Appeal by special |eave fromthe judgnent and order
dated January 8, 1968 of the Kerala Hgh Court in Wit
Appeal No. 79 of 1967.

465
S.V. GQupte and A S/ Nanbiar, for the appellant.
Sarjoo Prasad and MR K. Pillai for respondent No. 1.

C.M  Kuruvilla, Sardar Bahadur, ~Vishnu Bhadur Saharya
Yougi ndra Khushal ani, for respondent No. 2.

The judgrment of the Court was delivered by

Bachawat , J. The _appellant challenges the schene
nationalisation of road transport services in respect of 9
routes in the districts of Ernakul am and Kottayam Chapt er
| VA the Motor Vehicles Act, 1939 deals with nationalisation
of road transport services. Section 68C provides for the
preparation and publication of a draft schene of
national i zation of road transport services in general or any
particul ar class of such service in relation to any area or
route or portion thereof whether to the exclusion, conplete
or partial, of other persons or " otherw se. Section 68D
provides for the filing of objections of persons affected by
the scheme, for the consideration of the objections by the
government, for nodification or approval of the schene by
the governnent and for publication of the approved or
nodi fied schene. Section 68E provides that a scheme finally
settled wunder sec. 68D may at any tinme be cancelled or
nodi fied by the State transport undertaking. ~The procedure
laid down in secs. 68C and 68D shaH, so far as it can be
made applicable, be followed in every case where the schemne
is proposed to be nodified as. if the nodification proposed
were a separate schene. For the purpose of giving effect
to the approved schene in respect of a notified area or a
notified route sec. 68F(2) (iii) authorises the Regiona
Transport Authority to nodify the terns of an existing
permt so as to curtail the area or route covered by the
permt in so far as such permt relates to the notified area
or notified route. Section 68 authorises the State
CGovernment to nake rules for the purpose of <carrying into
effect the provisions of Chapter IV A and in particular to
provide the formin which any schene or approved scheme nay
be published under secs. 68C and 68D. In exercise of its
powers under sec. 68 | the State Government franed the
Kerala Mdtor Vehicles (State Transport Undertaking) Rules,
1960. Rule 3 provides that every proposed schene shall be in
form | when it is in conplete exclusion of existing road
transport service, in formwhen the schene is in partia
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exclusion of existing road transport service, in form 111
when the schenme is in supplenentation of existing road
transport service and in formlV when the schene is to
nodi fy an exi sting schene.

On December 15, 1965 the Kerala State Transport
Corporation published a draft schene in form 11 for
nationalization of 9 specified routes in the districts of
Er nakul am and Kottayamin partial exclusion of the existing
passenger transport services
466
concerned, giving the particulars of the stage carriage
permts to be excluded. On COctober 17, 1966 after hearing
the objectors the State Governnment approved the schene. On
Cct ober 24, 1966 the governnent published t he approved
schene. On Decenber 7, 1966 the appellant filed a wit
petition in the Kerala Hgh Court to quash the schene.
V.P. Gopalan Nanmbiyar ~J. disnissed t he petition. A
Di vi sional, Bench of the High Court affirned his order. The
present appeal has been filed after obtaining specia
| eave.

The appellant’s contention is that the inmpugned schene
is a conplete exclusion schene and shoul d have been in form
I and as it is in formli it is in contravention of Rule 3
read with sec. 68C and is therefore invalid. Let us exam ne
this contention. /The 'schene is in respect of 9 specified
routes. The schenme excludes all private operators holding
stage carriage. permts for those routes. Take the route
Kot t ayam Er nakul am Al'l the private operators holding
stage carriage pernmts for that route are excluded. It is
therefore argued that the schenme is one of conpl ete
exclusion. But it appears that there are 33 existing routes
partially overlapping the notified routes. The 33 existing
routes and the notified routes have nmany common road
sectors. The schenme does no.t interfere with the services
on the 33 routes. In spite of the scheme the public can
get services on the common road sectors fromthe operators
running on the 33 routes. Take the notified Kottayam
Ernakul amroute. There is an existing Kottayam Muttupetty
route. A portion of the Kot tayam Mut t upetty route
overl aps t he: Kot t ayam Er nakul am_rout e. The i npugned
schene does not exclude the services of the operators of the
Kottayam Muttupetty route on the road sector conmon to
the Kot t ayam Er nakul am and Kottayam Muttupetty rout es.
On these facts, it is inmpossible to. say that the i npugned
schene is one of conplete exclusion

Section 68C envi sages schemes of road transport services
inrelation to any area or route or portion thereof whether
to the exclusion, conplete, or partial of other persons or
otherwise. Rule 3 of the Kerala Mtor Vehicles (State
Transport Undertaking) Rules, 1960 speaks of schenes of
road transport service in conplete or partial exclusion of
exi sting road transport services. Fromthe | anguage of sec.
68C and Rule 3 it appears that a conplete exclusion ' scheme
in relation to. any area or route would be a schenme which
conpletely excludes the existing road services of private

operators on the, area or route in question. The route
i ncl udes the highway over which it runs. |f other existing
services are allowed to continue over a part of the highway
relating to the notified route the schene. 1is not one
of conpl ete excl usion.

467

A stage carriage pernmit is granted under secs. 46 to 48
for a specified area. The words "roads included in the
proposed route or area" in sec. 47( 1 )(f) inmplies that a
route includes the road or the physical track. Secti on
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68F(2)(iii) inplies that a portion of the route of an
existing permt may relate to a notified route. Thi s
happens when the two routes have a common road sector
Section 68F (2)(iii) authorises the exclusion of the conmon
portion of the road fromthe existing permt for giving

effect to. the scheme for the notified route. For the
purposes of Chapters. [V and IVAthere is no practica
di stinction between the route or the notional line from one

termnus to another for which the permt is granted and the
road over which the transport services are run and operated.
As pointed out in Nlkanth Prasad & Os. v. State of
Bi har(1) "the distinction between "route” as the notiona
line and "road" as the physical track disappears in the
working of Chap. VA" The route is also an area. (see
Kondal a Rao v. Andhra Pradesh S.T.C. Corporation(2) & C.P.C.
Motor Service v. State of Mysore(3). The inmpugned schemne
does not exclude the road transport services of the 33
existing routes” over nmany sections of the hi ghways
relating to the notified routes. It follows that the schene
is not ‘inconplete exclusion of existing road transport
services in respect of the notified routes and is not
required to be in forml. There is no infirmty in the
schene because it wasin formll.

The i mpugned “schene is in partial exclusion of
operators from Kottayam Er nakul am and Kottayam Er at upettah
routes and 7 other routes. It is common case that there
were earlier schenes relating to the Kottayam Ernakul am and
Kot t ayam Er at upettah ' routes. In sofar as the inpugned
schenes excludes private operators fromthose routes, it
has the effect of nmodifying the earlier schemnes. The

appellant’s contention is that the inpugned schene is
invalid as the nodification of the earlier schenes were nade
wi thout conplying with the provisions of sec. 68E. ' In our
opinion, this contention is basel ess. The new schenme has
been proposed and approved after followng the procedure
laid down in secs. 68C and 68D. In-so far as the new schemne
nodities the earlier schenes, the nodifications could be
nmade under sec. 68E. As the procedure laid down in / sees.
68C and 68D were followed the conditions of sec. 68E were
satisfied. 68E does not require that the new scheme should
expressly say that it cancels or nodifies the earlier
schenes. On the promul gation of the new schene the earlier
schenes stand nodified by inplication pro tanto.

A schenme to nodify an existing schene sinpliciter is
required by Rule 3 of the Kerala Modtor ~Vehicles (State
Transport Under -

(1) [21962] Suppl. 1 SS.CR 728 at 737.

(2) AI.R 1961 S.C. 82 at 93.

(3) [1962] Supp. |I.S.CR 717; A l.R 1966 S.C. 1661

468

taking) Rules, 1960 to be in FormI|V. The inpugned scheme
was in FormH as it was in partial exclusion of the existing
road transport service. Such a scheme could not be in
form 1V. The partial exclusion scheme was rightly proposed
in formli and when approved it had the effect of nodifying
the earlier schenes.

Counsel suggested that the approval of the schene by
the State CGovernnent on Cctober 17, 1966 was defective as
the Governnent was nmerely of the opinion that the proposed
schene was necessary to provide efficient, adequate and co-
ordinated road transport services and it did not form the
opi nion that the schene was necessary to provide econonica
road transport service. The point was not taken in the
courts below and we therefore indicated in the course. of
the argunents that the appellant will not be permitted to
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raise. this point at this late st age. Sever al ot her

objections were taken in the courts bel ow but they are not

pressed in this Court.

The appeal is dismissed with costs.
. Appeal dism ssed.
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