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The Judgrment of the Court was delivered by
Del ay condoned.
Application for substitution is allowed.

This appeal is preferred by the Andhra Pradesh Wakf Board agai nst the
judgrment of the Hi gh Court of Andhra Pradesh iin CCC Appeal No. 41 of 1980,
dated 15.3.1988. By that judgment, a Division Bench of the H gh Court of
Andhra Pradesh confirned the declaration granted by the Third Additiona
Judge, City Civil Court, Secunderabad, in O S. No. 96 of 1963, on 31st
August, 1979- The suit O S. No. 96 of 1963, in which the declaration was
granted by the said Cvil Court was decreed in favour of the three
plaintiffs, the first plaintiff being the All India Shia Conference
(Branch) Andhra Pradesh, the second plaintiff being Syed Hassan Pasha and
the third plaintiff, being Askar Nawaz Jung, being the President of Al
India Shia Conference. In the suit, the State of Andhra Pradesh and the
Andhra Pradesh Muslim Wakf Board were inpleaded as defendant-Nos. 1 and 2.
But subsequently, at the instance of the Wakf Board, defendant Nos. 3 to 52
were i npl eaded as def endants.

The suit was filed by the plaintiffs (respondents in this appeal) for a
declaration that all the institutions going by the name ' Panjas, Al ans,
Ashur. Khanas, Asthanas and | nanbadas are Shia Wakfs and that the necessary
corrections be directed to be nade in the concerned notifications and

Regi s-ters of Endowrents by showi ng the above said institutions as Shia
Wakfs. Lists of endowed property fromtime to time are published in the
Gazette. Such a list was published in the Gazette on 28.6.1962. It was
averred that while preparing the said list, the Comm ssi oner of Endownents
had descri bed sone of the above said Shia Wakfs as Sunni Wakfs. It is the
case of the plaintiffs that all Panjas, Al ans, Ashthanas, Ashurkhanas and

| manbadas were wongly classified as Sunni Wakf instead of Shia Wakf in the
i st published by the Andhra Pradesh Wakf Board. They cannot be Sunni in
origin inasmuch as they are connected wi th Mihurrum cel ebrations and
pertain exclusively to Shia faith. It is pleaded that the Sunni section of
the Muslins does not use these institutions nor are they interested in the
sanme. The Al ans, Panjas, Ashthanas, Ashurkhanas and | manbadas have sone of
the inportant features of Shia Sect distinguishing themfromthe Sunn
Wakfs. The Noti-fications also referred to cel ebrati ons on Muhurrum which
is a function exclusively connected with the Shias. The suit was preceded
by a notice under Section 56 of the MuslimWakfs Act. It is stated that the
defendants are likely to repeat mistakes in future Notifications and that
the plaintiffs are interested in having rectification made in the
Notifications and the Register of Wakfs be nodified by showi ng the above
said institutions as Shia Wakfs and not Sunni Wakfs.
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A witten statement was filed by the Wakf Board denyi ng the plaint

al l egations and contending that the Notifications show ng these
institutions as Sunni Wakfs was correct and did not require any

nodi fication. It was al so contended that Panjas, A ans, Ashurkhanas or

| mmnbadas do not exclusively pertain to Shias nor were they exclusively
connected with the Muhrrum festival observed by Shia Miuslins. Sunnis al so
observe Muhrrumin thek own way and these institutions were rightly endowed
as Sunni Wakfs in the Gazette Notifications dated 19.4.1962 and 28.6.1962.

In the suit, the | earned Governnment pleader appeared for the State and
anot her counsel represented the 2nd defendant, the Mislim Wakf Board. The
nmut awal | i es representing defendant Nos. 3 to 52 remmi ned exparte, except
def endant Nos. 36 and 41. Therefore, only defendant Nos. 36 and 41 were
represented by counsel and therefore the rest of the defendants were set
exparte.

Def endant No. 36°in his witten statement stated that the defendant had
filed a suit as O S No. 218 of 1963 on the file of the District

Magi strate’s Court, Tenali for a declaration that the properties were
absol ute properties of defendant No. 36 and that the suit was decreed on
24.12.1964. The said judgnent becane final and the suit may be dismi ssed
agai nst him

The 41st def endant 'contended that the plaintiffs’ contention regarding
certain institutions being Shia Wakfs are not correct. These institutions a
Sunni in origin and Sunni Mislins al so observe Muhrrum The institutions,
Ashrukhanas, Al ans, Asthanas and | manbadas are endowed by the generous
Sunni s and they are managed by Sunnis. The Ashurkhana Taki konda of Guntur
District is a Sunni Wakf which'is endowed by ancestors of the present
manager s who have been perform ng Muhrrumw th great zeal

On these pleadings, the trial Judge framed the foll ow ng issues.

(1) Whiether the plaintiffs are entitiled to the declaration and
correctness as prayed for?

(2) Whether the said institutions are of significance to both sunnis and
shias and whether they are not places of worship frequented by shias as
all eged by defendant No. 2 in para 9 of Witten Statenent?

(3) Wether the classification of the said institution-as sunnis Wakf does
not affect the interest of the Shia comunity?

(4) Wether the suit is bad on account of rnisjoinder of cause of action?
(5) Whether the suit is barred by linmtation?

(6) Whether the notices dated 27.6.63 under Section 56 of the Mislim Wakfs
Act is defective as alleged in para 8 of the Witten Statenment of defendant

No. 2?

(7) Whether defendant No. 2 is entitled to any separate notice under
Section 80 of the C.P.C.?

(8) Whether the suit is not properly valued and the court fee paid is
i nsufficient?

(9) To what reliefs the plaintiffs are entitled ?

(10) \Whether the institutions known as Ashrukhana | mabadas, Asthanas,
Panj as, Al ans where Muhrrum cerenpni es are perforned are governed by Sunn
Law or Shia Law?

The plaintiffs examned five witnesses and narked Exts. Al to A6 while the
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def endants exam ned 5 witnesses and narked Exts. Bl to B5. Except P.W 2
who bel onged to Machilipatnam it appears that the other plaintiffs did not
bel ong to any of these Villages in Krishna or Guntur Districts where these
institutions were |ocated. The position on the side of the defendants does
not appear to be any different.

The trial Court’s finding on issue No. 1 was that the plaintiffs were
entitled to a declaration and correction as prayed for; on issue No.2, it
was held dial the institutions were of significance especially to shias
event hough sunnis al so frequent themy on issue No.3, it was held that the
classification nade already affected the interests of the Shia conmunity,
on additional issue framed on 2.8.1979, it was held that the institutions
known as ' Ashurkhanas, |nmanbadas, Asthanas, Panjas and Al ans’, where
Muhar um cer enoni es were performed were governed only by Shia |aw and on
issue No.5 it was held that no finding was necessary. On issue Nos. 4 & 8,
it was held that there was no m sjoinder of causes of action and that the
suit was properly valued: On issue Nos. 6 & 7, it was held that notice
under Section 56 was not defective and on issue No. 7 that mere was proper
noti ce under Section 80 C.P.C. A final declaration was given under issue
No. 9 in ‘para 21 as foll ows:

"For the various reasons set out in my discussion, the suit is decreed in
favour of the plaintiffs granting the declaration to the effect that al

t he I manbadas, Ashurkhanas, Asthanas, Alans and Panjas are shia wakfs in
this State and they nust be classified as such. Secondly, the registers
shoul d al so be nmodified or altered to show the correct classification in
pursuance of this declaration. This suit is disnmssed agai nst D42 Merman
Hussai n, who seens to have died eight years earlier to 1977, on his behal f.
The suit also is disnmissed against D36 since the Plaintiff did not adduce
any separate evidence to show that the properties clained by D-36 are not
his personal properties. Considering the prolonged period for which this
suit remmi ned pending, and al so having regard to have this litigation,
consi der the ends of justice would be net with by directing the parties to
bear their own costs".

The said Judgnment was affirned by the Division Bench of the Hi gh Court.

Aggri eved by the said judgnent of the Division Bench, the Andhra Pradesh
Wakf Board filed this appeal in this Court in the year 1989. In this
appeal, we have heard | earned seni or counsel for the appellants M. MS
Ganesh and | earned counsel for the respondent Sri. A Subba Rao. W have
al so heard | earned counsel for the State of Andhra Pradesh. O her
respondents in the appeal have not appeared before us.

It may not be necessary to go into the matter in-detail in view of the
order we propose to nake in this appeal. The general principles as
applicable to Shia and Sunni Wakfs are set out in'the Judgment of 'the

Di vi sion Bench of the High Court and reference has been made to vari ous
standard works on the subject, such as ' Mbhammedan Law /by Amr Ali,
"Principles of Mohanedan Law by Milla, "MislimLaw of 'India" by Dr. Tahir
Mahnmood, "Qutlines of Mhanmadean Law' by A A Fyzee 'The Peopl e of Msque
by L. Bevan Jones, PR Ramanatha Aiyer’'s ’'The Law Lexicon’ and al so a book
entitled ' Muharramin Hyderabad City’ published by Director of Census

Oper ations, Andhra Pradesh.

It appears on a reading of the various passages fromthe above books that,
general ly, such institution known by the above said nanes are Shia wakfs,
but it is not an absolute rule. There are certain exceptional cases where
such institutions are al so established by Sunni Sect and can be Sunn

wakfs. On a reading of the passages fromthe above said books, the highest
that can be said in favour of the plaintiffs - respondents is that,
general ly such institutions can be Shia wakfs, though it is possible that
sone of them can al so be sunni wakfs. But we are of the view that, on the
basi s of the above proposition, it cannot be straight away decl ared that
every institutions known as ' Asthanas, |manbadas, Ashurkhanas or Alam is a
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Shia Wakf and that it cannot be a Sunni wakf. Wether any particul ar
institution even if it is known by the above nanes, is prima facie a Shia
Wakf or not is a matter upon which it will be necessary to | ead evidence in
relation to each one of the institutions.

The curious position on the facts of this case is that as per the survey
nmade by the Wakf Board the various institutions were notified as Sunn
wakfs. The persons whomt he Wakf Board, the 1st defendant inpl eaded as

ot her defendants were the various Miutawal |ies representing the other Wakfs.
Except two of these Miutawallies, all others chose not to contest the suit
filed by the plaintiffs. This appears to be mainly because the plaintiff
had not sought renoval of any of the Mutawallies. Mdst of them m ght

per haps be governed by the | aw of succession. As long as their position was
not disturbed, they were not inclined to contest the case in the tria
Court, Appellate Court or inthis Court. It did not matter very nuch for
them whether it was to be declared as Shia Wakf or a Sunni WAkf as long as
their position remained secure. - Neither the plaintiff nor the Wakf Board
made any effort in the trial Court to produce evidence relating to each of
the Wakfs in these two Districts of Krishna and Guntur

Learned seni or-counsel for-the appellant Sri Ganesh contended that on the
evi dence of the plaintiffs and the aw as stated in these various texts,
the trial Court and the H gh Court could not have given a declaration that
all such institutions known by the above nanes should be declared to be
Shia Wakfs. Learned counsel pointed out that the evidence in regard to

i ndi vidual insti-tutions had to be produced. On the other hand, |earned
counsel for the plaintiffs - respondents tried to sustain the declaration
granted by the trial court and the High Court. As stated earlier, we are
not inclined to give a vague and general declaration that these
institutions would have a prima facie status-as Shia Wakfs, though sone of
them coul d al so be Sunni- Wakfs in exceptional cases. |nasmuch as such a
decl arati on cannot be granted on the basis of the evidence led, the
plaintiff has to adduce satisfactory evidence in relation to each of these
institutions covered by the Notifications. In the above situation, it has
not becone possible to give any above positive finding one way or the other
and we have found difficulty in giving a satisfactory finding as to whet her
these defendant institutions are governed by Shia law or Sunni |aw. the
guestion then is, what is the procedure to be followed in such a situation
particularly in the light of the fact that the suit had been filed in the
year 19637

We are of the view that instead of dism ssing the suit, the justice of the
case requires that the parties are to be given an opportunity to produce
evi dence so as to enable the Court to render a satisfactory judgnent on the
i ssue as to whether these institutions are Shia Wakf or Sunni Wakf. In-this
context, the decision of this Court in K Venkaramaiah v. A Seetha Rana
Reddy & Ors., AIR (1963) SC 1526 is apposite. In that case, this Court
observed that under Order 41, Rule 27(1)(b) of the C P.C , whenever Court
felt difficulty in deciding an issue, the Court coul d direct additiona

evi dence to be adduced, treating the need for evidence as a requirenent of
the Court’ for pronouncing a satisfactory Judgnment. It would be "ot her
substantial cause" in Oder 41, Rule 27(1)(b). This Court in that judgnent
observed as foll ows:

“I'n view of what the H gh Court has stated in this passage it is not
possible to say that the High Court nade the order for adm ssion of
addi ti onal evidence without applying its nmind. It seenms clear that the High
Court thought, on a consideration of the evidence, in the light of the
argunents that had been addressed already before it that it would assist
themto arrive at the truth on the question of Seetharam Reddy’s age if the
entries in the adm ssion registers of the school were nade available. It
was vehenently urged by the | earned counsel for the appellant that there
was such a volunme of evidence before the High Court that it could not be
seriously suggested that the Court required any additional evidence "to
enable it to pronounce judg-nent". The requirenent it has to be renmenbered,
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was the requirement of the High Court, and it will not be right for us to
exam ne the evidence to find out whether we woul d have required such
addi ti onal evidence to enable "us" to pronounce judgnment. Apart fromthis,
it is well to remenber that the appellate court has the power to all ow
addi ti onal evidence not only if it require such evidence "to enable it to
pronounce judgment" but also for "any other substantial cause", there nmay
wel | be cases where event hough the court finds that it requires additiona

evidence "to enable it to pronounce judgnent", it still considers that in
the interest of justice something which can pronounce its judgment in a
nore satisfactory manner. Such a case will be one for allow ng additiona

evi dence "for any other substantial cause" under Rule 27(1)(b) of the
Code".

Such requirenent of the court is not likely to arise ordinarily unless sone
i nherent |acuna or defect beconme apparent on an exam nation of the
evidence. It may wel |l be that the defect nay be pointed out by a party, or
that a party may nmove the Court-to supply the defect, but the requirenent
must be:the requirement of the Court upon its appreciation of the evidence
as it stands".

The further question then i's whether we should renit the matter to the Hi gh
Court or to the City Cvil Court, Secunderabad by setting aside both the

j udgrment s whi ch proceeded on the same |line of reasoning. Inasmuch as the
suit is of the year 1963, we are not inclined to send back the matter to
the trial Court, but we would send back the matter to the Hi gh Court for a
fresh decision in the matter after receiving further evidence as stated
above.

But then inasnuch as the various defendants institutions are located in the
Krishna and Guntur Districts of Andhra Pradesh, we do not think that this
is afit case where the City Civil Court in Andhra Pradesh shoul d be
directed to receive evidence and give its finding under Order 41, Rule 25
C.P.C. to be sent upto the H gh Court. Instead, we think that one of the
Sub Judges of Machilipattanam and sinilarly one of the Sub Judges in the
@Quntur District or one of the Additional District Judges in GQuntur &

Kri shna coul d receive the evidence in this case under the provisions of
Order 41, Rule 28 C.P.C. The provision reads as fol lows :

"Order 41, Rule 28 : Mdde of taking evidence : Werever additional evidence
is allowed to be produced, the Appellate Court nay either take such

evi dence, or direct the Court from whose decree the appeal is preferred, or
any ot her Subordinate Court, to take such evidence and to send it when
taken to the Appellate Court.

The above rule pernmits the appellate Court to direct the trial Court or any
Subordi nate Court to record evidence and send up the evidence to the
appel l ate Court.

Thus it is open to the Hi gh Court, being the Appellate Court to call for
addi ti onal evidence fromthe City Cvil Court, Secunderabad which deci ded
the suit or call for such evidence fromany other Court subordinate to the
H gh Court. The said Court can subnit the sane to the Hi gh Court for the
pur pose of the decision on the issue in the CCCA No. 41/1980, /in the Hi gh
Court. We, therefore, set aside the inmpugned judgnent of the H gh Court and
remt the matter to the H gh Court for fresh decision onthe question as to
whet her each of the defendant - institutions was Sunni Wakf or Shia Wakf.
For the aforesaid purpose the High Court is requested to pass an order
under Order 41, Rule 28 CP.C. directing the District Judges in each of
these Districts of Krishna and Guntur, either by thensel ves or by
transferring the matter to one of the Additional District Judges or Sub
Judges in the respective Districts, to receive additional evidence oral or
docunentary, to be adduced by the plaintiffs and defendants on the question
whet her each of the institu-tions represented by the defendant Nos. 3 to 52
is a Shia Wakf or Sunni Wakf. Initially, the H gh Court may therefore cal
for this evidence fromthe concerned District Judges leaving it open to the
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District Judges to allocate this work to one of their Additional District
Judges or to a Sub Judge in the respective District, as the case may be. It
will be for the said Judges to whomthe above function is allocated to
receive the additional evidence as stated above and after receipt of such
evi dence, to forward the evidence so received to the High Court for use in
the City Cvil Court Appeal above nentioned.

We hope that the above exercise will be conpleted as early as possible.
After receipt of the evidence fromthe said Court, the Hi gh Court is
requested to di spose of the appeal in the light of the evidence already
recorded and al so such evidence as may be sent by the said Courts in the
respective Districts, as stated above.

The appeal is allowed and the natter is remitted to the H gh Court as
st ated above. There shall be no order as to costs.




