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ACT:

Constitution of |India, Arts.~ 153, 156(3), 160-Governor-
Conti nuance after termover-Validity.

Conmi ssion of Inquiry Act (60 of 1952)-Enquiry by succeeding
M nistry into conduct of outgoing M nisters-Powers of.

HEADNOTE:

Persons in opposition when the Congress Party was in / power
in the Bihar State forned the Governnment on the voting out
of office of the Congress Mnistry. As soon “as the
succeeding ministry took over, the  Governor announced
institution of an inquiry into the conduct of the appellants
who were mnisters in the Congress Mnistry, _and a
notification ordering the enquiry was i ssued. The
notification was issued by the Governor, after 5 years of
his entering upon the office. The appellants unsuccessfully
filed a wit petition in the Hgh Court. |In appeal to this
Court, the appellants contended that (i) the Governor’s term
havi ng conme to an end under the Constitution, he was functus
officio and could not order the inquiry : (ii) power /could
not be exercised by the succeeding Mnistry to “institute
inquiry into the conduct of the Mnistry that goes out and
(iii) the inquiry was the result of nalice and politica

vendetta and the grounds were fal se and scurril ous.

HELD : The appeal nust fail

(i) The proviso to Art. 156(3) contenplates that the
Governor is to continue to hold office 'notw thstanding the
expiration of his termi. The effect of these words is to
exclude all questions of the legality of the holding of
office by a CGovernor after the expiry of his term There
nust always be a Governor under Art. 153 and t he
i nterregnuns is avoided by the proviso. There wil |

i medi ately be an interregnums, if after the termis over,

the Governor designate declines the office. No doubt the
provisions of Art. 160 nmay be resort-ad to but even that nay
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not be sufficient to prevent an interregnuns. Therefore, a
person once appointed a Governor continues to hold that
office till his successor enters upon his office. The
successor may be appointed under Art. 155 or an order may be
made under Art. 160. There may be cases in which neglect to
appoi nt a Governor soon may |lead to an inference of failure
to act wunder the Constitution and it may require further
exam nation as to the renedy in such cases. [392 D H
(ii)wen a Mnistry goes out of office, its successor may
consi der any glaring charges and nmay, if justified, order an
inquiry. O herwi se, each Mnistry will become a law into
itself and the corrupt conduct of its Mnisters will remain
beyond scrutiny. [393 (]

Shri P. V. Jagannath Rao v. State of Orissa, [1968] 3 S.C. R
789 fol | oned.

(iii)Wthout saying anything as to their nmerits. the charges
were specific, and details and particulars of -each charge
had been stated. The charges were such that an enquiry
could be ordered. VWhether they are true or false is another
matter ~which ought to be gone into by the Comission
Public life of persons in authority nust never admt of such
388

charges being even franed against them |[If they can he nmde
then an enquiry whether to establish themor to clear the
nane of the person/charged is called for. [393 H 394 (],

Whet her the action was mal afide or not could only be decided
if it could be held that the allegations were false. The
Court was not enquiring into the charges. [394 E]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 150 of

1968.

Appeal by special |eave fromthe judgment and order dated
Noverber 4, 1968 of the Patna High Court in CWJ.C  No. 702
of 1967.

A K. Sen, K K Jain, Bishanbar Lal, H K Puri, C B

Bel wari ar, Basudev Prasad, Bat Bhadra Prasad Singh, for the
appel | ant s.

M K. Nambiar, R K Garg, S. C Agarwal, Bandnath Prasad
and Anil Kumar, for respondent No. 2.

J. P. Goyal and Sobhag Mal Jain, for respondents Nos. 3
to 6.

D. N. Miukherjee, for respondents Nos. 7 and 8.

R. K. Garg, S. C Agarwal, Anil Kumar CGupta and B.” S

Khoji for respondent No. 9.

The Judgrment of the Court was delivered by

Hi dayatullah, C.J. This appeal is brought against an  order
of the H gh Court at Patna, Novenber 4, 1967, disnmissing a
petition under Arts. 226 and 227 of the Constitution. By
that petition the appellants sought a declaration 'that a
notification of the Governor of Bihar appoi nt i ng a
Conmi ssion of Inquiry under the Conm ssion of |Inquiry  Act,

1952, was wultra vires, illegal and inoperative’ and for
restrai ning the Conmi ssion from proceeding with the inquiry.

The High Court dismissed the petition without issuing a rule
but gave detailed reasons in its orders. The appellants now
appeal by special |eave granted by this Court. After the
hearing of the appeal concluded, we ordered the dismssal of
the appeal but reserved the reasons which we now proceed to
gi ve.

As is common know edge there was for a tine no stable Gov-
ernnent in Bihar. The Congress Mnistry continued in office
for sonme tine first under M. Binodanand Jha and then under
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the first appellant, M. K B. Sahay. Wen the Congress
Mnistry was voted out of office, a mnistry was forned by
the United Front Party headed by M. Mhamaya Prasad Sinha.
The United Front Mnistry also resigned on 25th January,
1968 and another Mnistry was formed by the Shoshit Dal
headed by M. B. P. Mandal. This Mnistry also went out
of office on March
389
22, 1968 to be succeeded by another headed by M. Bhola
Paswan Shastri. During the continuance of the Congress
M nis-try M. Mihamaya Prasad Sinha hel ped by M. Kamakhya.
Narain Singh and his 'brother M. Basant Narain Singh and
others were in opposition. Wen the United Front Mnistry
enmerged these opponents becane ministers. The Mnistry
began to function fromMarch 5, 1967. On March 17, 1967,
the Governor announced in his speech that an inquiry would
be made agai nst the conduct of some of the Mnisters who had
gone out of office including the present appellants. It
appears that ~the Council of Mnisters then constituted a
Cabi net  Sub-Comittce on July 22, 1967 to nake a prelimnmnary
exam nation of the allegations and the materials relating to
them The upshot was a notification issued by the GCovernor
of Bihar under s. 3 of the Commission of Inquiry Act on
Cctober 1, 1967 by which inquiry was ordered against the
appel l ants and two /others (M. Baghavendra Narain Singh and
M. Anbika Saran Singh). The Conmmi ssion was directed to
inquire into and report on the following matters, nanely :
"(a) « What was the extent of the assets and
pecunirary resources - owned and ~ possessed by
each of the persons above-named, his famly,
relatives and —other persons in whom he was
interested, (i) at the beginning and (ii) at
the end of the tenure of office or each of the
of fices held by him as aforesaid;
(b) Wet her each of the persons above naned,
during the tenure of office or offices held by

hi m obtained any assets, pecuniary

resources

or advantages or other benefits by abusing and
exploiting his official position or positions
and whether during the said period or periods
his famly, relatives and other persons in
whom he was interested obtained, w.th his
know edge, consent or connivance, any assets,
pecuni ary resources, advantages - or ot her
benefits;

(c) Wet her, and if so to what extent, each
of the persons abovenanmed ot herw se i ndul ged
in corruption, favoritism abuse of power and
ot her mal practice; and

(d) Wet her, besi des the persons abovenaned,
any other person or persons holding officia

position either as a nenber of the Council of
M nisters or otherw se, during the aforesaid
period, made illegal gains or indulged in
corruption

390

favoritism abuse of power or ot her

mal practice in |i ke manner as aforesaid."
Later the Government of Bihar decided on
Cctober 31, 1967 that clause (d) should be
del et ed and it was SO del et ed. The
notification went on to state further

"Wt hout prejudice to the scope of the

inquiry,
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Conmi ssion shall, in particular, inquire into
and report on the mla fide and corrupt
conduct of the persons abovenaned in relation
to the following matters, viz.-

(a) Contracts for works;

(b) Grant of mneral concessions and issue
and renewal of |eases, licenses, and permts,
particularly with respect to mnes, minerals,
forests, forest-products, nonferrous netals,
mills, generation and di stribution of
electricity, ferries, transport, etc.

(e) Purchase and supplies of stores and

mat eri al s.

(d) Appoi nt ment s, transfers, pronoti ons,
etc. of officers.

(e) Institution and wi thdrawal of cases;

(f) Protection ~to crimnals and cor r upt

of ficers;

(9) Rem ssi ons of Governnent dues, |oans and

t axes;

(h) m suse of Government noney and property;

(i) Acqui sition, reacquisition, settlenent

and | ease of lands;

(j) Col | ection of noney through check-posts;

and

(k) any other matter which nay be brought to

the notice of the Conmission in course of the

i nquiry.
The inquiry was entrusted to M. T. L. Venkatarama Aiyar, a
retired Judge of this Court. ~The Comm ssion was. to enter
upon its duties from Novenber 6, 1967. On Cctober 31, 1967
a petition was filed in the Hi gh Court at Patna. The High
Court summarily dismssed the petition on Novenber 4, 1967.
Thi s appeal arises fromthe order
Since no rule was issued by the H gh Court the allegations
in the petition were not controverted or admtted by the
opposite parties. Wien the present appeal was filed
reliance was placed upon the affidavits filed with the
petition and fresh affidavits were
391
also filed. Opportunity was afforded to the respondents to
file affidavits inreply. An affidavit inreply was filed
by Abraham -Vigilance Commi ssioner, on behal f of Governnent
and respondent No. 5 on behalf of respondents 3-6. ~ Separate
affidavits were also filed by appellant 1 on April 4, and
May 2, 1968. We have considered all the affidavits which
find place on the record of the appeal
The argunments of the appellants in this Court were substan-
tially the same as were urged in the Hi gh Court. They are
really two in number. Shortly stated, they are: firstly,
that the appointnent of the Conmissioner is a canpaign of
vilification for political gain by a party in opposition and
is based on personal aninus against those who kept the
menbers of that party out of office. The argunent . thus
attributes mal i ce and mala fides to the Govern’s
notification and abuse of the powers under the Conm ssion of
Inquiry Act for an illegitimte purpose. Side by side there
is the argunment that a succeeding Mnistry cannot inquire
into the conduct of public and governmental affairs of the
Mnistry that goes out. The second argument is that the
Governor’s term having conme to an end under t he
Constitution, he was functus officio and could not order the
i nquiry contenpl ated by the Governnment then in power.
The second argument goes to the root of the matter and nay,
therefore, be considered first. It was rejected by the High
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Court. M. M A Ayyangar, the Governor in whose regine the
notification was issued, was sworn in as CGovernor of Bihar
on May 6, 1962. Under Art. 156(3) he, could hold office for
a termof five years fromthe date on which he entered upon

the office, that is to say, till My 5, 1967. Therefore
the contention is that his continuance in office was
illegal. The respondents rely upon the proviso to Art.
156(3), which says
Provi ded that CGovernor shall, notw thstanding
the expiration of his term continue to hold
of fice until his successor enters upon
office,"

and point - out that there cannot be an
interregnuns in view of the provision of Art.
153 that there shall be a Governor for each
St ate. In reply M. A K Sen refers to the
provisions  of Art. 160 which makes provision
for contingencies by |aying down :
"160. Di scharge’ of the functions of the
CGovernor in certain contingencies.
The President may nake such provision as he
thinks fit for the discharge of the functions
of the Governor of a State in any contingency
not provided for in this Chapter."
392
H's contention is that under the third clause of Art. 155
the Governor’s termis a closed termand if the term cones
to an end w thout the successor being naned, the provisions
of Art. 160 must be used. The proviso, according to him
covers only the tine lag before the successor enters office
and not a case where no successor is appointed before the
termof the holder is over. To hold otherw se, he subnits,
m ght enable the appointing authority to set at naught the
provisions of the main clause through the proviso. By way
of analogy he refers to Arts. 56 and 62(1) in respect of the
President and Arts. 67 and 68(1) about the Vice-President

which enjoin that the election tofill the vacancies has to
be conpleted in each case before the term ceases. He
contends, that the same result is inplicit in the schene of
t hi ngs in relation to the GCovernor because of t he

di stincti on between '"appointnent’ and 'entering an office’

W are unable to accept the contention. There is no provi-
sion such as Art. 62(1) or 68(1) in the scheme of the
Covern’s appoi nt nent. On the other hand, the proviso to
Art. 156(3) contenplates that the Governor-:is to continue
to hold office "notw thstanding the expiration of his terni.
The effect of these words is to exclude all questions of the
legality of the holding of office by a Governor| after. the
expiry of his term There nust always be a Governor -~ under
Art. 153 and the interregnumis avoi ded by the proviso. It
is, of course, to be expected that a new Governor —wll be
nonmi nated betinmes but circunmstances may come into | being
which rmay take the holder beyond his five years' term
wi thout a successor being named. It may not always  be
possi ble to appoint a Governor within the termof the i ncum
bent. Suppose, for instance, a person is designated wthin
the five years and he intends joining after a few days. M.
Sen concedes that the fornmer CGovernor nmay continue to hold
office till the new Governor assunes charge and this may
take the former CGovernor beyond his term of five years.
Suppose after that termis over the Governor designate
decl i nes the office. There wll inmrediately be an
i nterregnuns. No doubt the provisions of Art. 160 may be
resorted to but even that may not be sufficient to prevent
an interregnunms. Therefore, it is legitinate to hold that a
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person once appointed a Governor continue to hold that
office till his successor enters upon his office. Thi s
successor nmay be appointed under Art. 155 or an order may be
made under Art. 160. Whatever the position the forner
CGovernor continues to hold office till the new Governor
enters his office. For these reasons we hold that M. M A
Ayyangar acted validly as Governor on Cctober 1, 1967. e
may, however, say that there may be cases in which neglect
to appoint a Governor soon may lead to an inference of
failure to act under the Constitution and it may require
further examination as to the remedy in such cases. As we
do not viewthis case as satisfying the need for such exam -
393

nati on we say nothing about it. No facts bearing upon the
failure to designate a successor have been pl eaded here.
This brings us to the nmain question. As we pointed out
above, the first argunent consists of two linbs. W shal
exam ne them separately. The contention that the power
cannot | be exercised by the succeeding mnistry has been
answer ed ‘already by this Court in tw cases. The earlier of
the two has been referred to by the Hi gh Court already. The
nore recent case is Shri~P. V. Jagannath Rao & Os v. State
of Orissa(l). It hardly needs any authority to state that
the inquiry wll be ordered not by the Mnister against
hinsel f but by sone one else. Wen a Mnistry goes out of

office, its successor may consider any glaring charges and
may, if justified, order an inquiry. O herw se, each
Mnistry wll becone a lawunto-itself and the corrupt
conduct of its Mnisters will remain beyond scrutiny. The

H gh Court has adequately dealt with this point and we see
no error.

The next linmb of the argunent is that the inquiry " is the
result of nmalice and political vendetta and the grounds are
fal se and scurrilous. |In the affidavit of Abrahamreference
is made to the charges whi ch have been drawn up agai nst the
appel l ants and 2 others (who were al'so heard by us). These
charges nunber 74 against the ex-Chief Mnister (M., K B
Sahay) and 36, 19, 42, 10 and 11 agai nst the others. Sone
of the charges are interconnected. M. Sahay in his
affidavit of May 2, 1968 has attenpted to establish that
Abr aham hi msel f had given a different version in his reports
and had found nothing wong where he now finds fault. A few
of the <charges are attenpted to be’ controverted  al so.
Request is nmade that the relevant files be summpned so that
the falsity of the charges may be established.

W find ourselves unable to accede to the request for
summoning the relevant files. The reason is fairly obvious.

Once we have held that the inquiry is legal, it is manifest
that the truth or otherwise of the allegations is for/  the
Conmi ssion’s consi derati on. If the disproof of t he

allegations is so sinple, there should be no difficulty in
bringing the facts to the notice of the Conmmission. ‘W have
no doubt that our forner coll eague, who heads the, Com
mssion, will be able to decide the issue as we are invited
to do.

We have read the charges which are to be investi gated. We
do not wish to say anything about the nerits of these
charges since what we say is likely to have a bearing one
way or another upon their truth. This matter is not in our
hands, nor are we in possession of all the materials on
whi ch these charges will hereafter be attenpted to be proved
or disproved. W can only say that (as we see them each
charge refers in detail to events with

(1) [1968] 3 S.C. R 789.

394
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dat es, nanes of persons concerned, particulars of the action
taken and the conduct which is to be considered. The

charges are such that we think an inquiry can be ordered.
Whet her they are true or false is another matter.

It cannot be stated sufficiently strongly that the public
l[ife of persons in authority must never admt of such
charges being even franmed against them |If they can be made
then an inquiry whether to establish themor to clear the
nane of the person charged is called for. |If the charges
wer e vague or specul ative suggesting a fishing expedition we
woul d have paused to consi der whether such an inquiry should
be allowed to proceed. A perusal of the grounds assures us
that the charges are specific, and that records rather than
oral testimony wll be used to establish them We agree
with the High Court that the affidavits in opposition nake
out a sufficient case for inquiry.

It is contended that clause (d) was excluded from the
notification so that the inquiry mght not recoil upon those
who had started it. Reference is made to the notification
of March 12, has been 1968 to showthat in the notification
ordering -inquiry against M. Mhamaya Prasad Sinha and his
col | eagues that clause is included. That should be a matter
of satisfaction to the present appellants. It is wunlikely
that the Comm ssion will overl ook evidence which points to
corruption or nmalpractice in others. Even if no direct
finding is given there will be anple Treference to these
matters in the report.

Finally it is argued that the action is nala fide. This can
only be decided if it can be held that the allegations were
fal se. The Conmission wll first find the facts. Vet her
they lead to the conclusion that the inquiry was justified
or it was malicious, cannot be said just now, when there are

only allegations and recrimnations but no-evidence. ' If the
charges have been made naliciously or falsely, we are sure
the Commssion wll say so, where necessary. We cannot

anticipate the inquiry and hold one oursel ves.

These reasons inpelled us to order the dismssal of the
appeal which order we fornally pronounced earlier

Y. P. Appeal dism ssed.

395




