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The Judgnent of the Court was delivered by

RAJENDRA BABU, J. The CGovernnent of Tami| Nadu issued a notification under
Section 10(1) of the Contract Labour (Regulation & Abolition) Act, 1970
[hereinafter referred to as "the Act"] prohibiting the enpl oynent of
contract |abour in the process of sweeping and scavenging in the

establ i shnents/factories which are enpl oyi ng 50 or nore Wrknmen. This
prohibition is without reference to class of establishment which is

i nvol ved of the conditions of work in a particular establishnent. Under
Section 10 of the Act the CGovernment is obliged to consult the Tam | Nadu
State Contract Labour Advisory Board [for short "the Board' ] before issuing
a notification in question. The appellants contended that there has been no
effective consultation with the Board inasnuch as the only occasi on when
this aspect was considered was in the Sub-Comm ttee neeting of the Board.
The M nutes of the nmeeting made avail able to the Court disclosed that it
recorded the views of the All |ndia Mnufacturers O ganisation to the

ef fect that the sweepers and scavengers work not for nmore than 2 to 3 hours
daily and the view of the enployees’ representatives was that sweepers and
scavengers are working for nore than 120 days in-a year. No decision as
such was made but it was noted that the Governnent shoul d take a decision
in the matter. The said notification was chall enged before the Hi gh Court
inawit petition. The Hi gh Courts following its earlier decision in
Bharat Heavy Electricals Limted v. Governnent of Taml Nadu and Os.,
[1997] 3 LLN 495, disnissed the wit petition holding that the notification
had been issued after fully conmplying with the prescribed procedure under
Section 10 of the Act to prohibit enploynment of contract |abour after
proper consultation with all relevant parties and eval uation of al

rel evant factors and materials by the State Government. Follow ng this

af oresai d decision, the wit petition filed by the petitioner also stood

di sm ssed. Hence these appeals.

The Division Bench of the H gh Court in the course of its order noticed
that apart from Sub-Committee report, to which reference has been made, the
M nutes of the 17th Meeting of the Board al so disclosed that the Board has
el aborately considered the matter with reference to the question of issuing
a draft notification abolishing contract |abour systemin sweeping and
scavengi ng anong ot her nature of work and though is appeared that a further
consi deration by the Government was suggested during the course of

del i berations, the Board did not appear to have thought any need for
further consideration. On that basis the Division Bench took the view that
since the matter had been left for consideration of the Governnment by the
Board, with its report and CGovernment had al so consi dered the need and
necessity in the light of the requirements of the |aw as enunerated under
Section 10(2) of the Act to issue the notification in question, there is no
justification to interfere with the notification in question. \Wereas at
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the time when the | earned single Judge considered the matter the report of
the Sub-Committee was not available at all

Before us in these appeal s against the order of the Hi gh Court what is
principally contended is that (i) there is no effective consultation with
the Board by the Government before issuing the notifications in question
and (ii) the Government did not have any relevant nmaterial otherw se and.
therefore, in the absence of relevant material the Governnent Could not
have i ssued any notification and thus calls for interference at our hands.

Consul tati on does not nean concurrence and the views of the Board are
ascertained for the purpose of assisting the Governnent in reaching its
conclusion on the matter one way or the other. The Governnent reached the
concl usi on on the basis of nothing made on various aspects and the aspects
taken note of by the Governnent are as foll ows:

"(a) Wether the process, operation or other work is incidental to, or
necessary for the industry trade, business manufacture or occupation that
is carried onin the establishment.

(b) Wether it-is of perennial nature, that is to say, it is of sufficient
duration having regard to the nature of industry, trade business

manuf acture or occupation carried on in that establishnent Yes
(e) Whet her it i's done ordinarily through Can be done regul ar workmen
in that establishnent through regul ar ‘or _an establishment simlar

t her eon. Wor knen

(d) Wiether it is sufficient to enploy considerable nunber of Whole-tine
wor kren.

What is set out in this format is what i's contained in Section 10 of the
Act and is a nere repetition of the expression used therein. The question
posed i ndicate the provisions contained in the Section, while answers given
thereto are by nonosyll ables and it is not clear fromthe record avail abl e
as to whether the sane were based on any material. In the 16th Meeting of
the Board, it is noted that "the nenbers were also infornmed that as far as
sweepers and scavengers were concerned the natter woul d be exam ned and
necessary proposals sent to Government." In the 17th Meeting of the Board,
it was noted that various Sub-Conmittees have been formed in different

i ndustries such as (a) Cement, (b) Paper, (c) Textiles, (d) Chenmicals and
(e) Electricity Board and thereafter the draft notification abolishing
contract |abour systemin sweeping and scavengi ng was taken up for

consi deration. Wile the view expressed on behal f of the Managenent is that
the sweepers and scavengers are not having 8 hours of work but they work
not nmore than 2 or 3 hours a day and since enployi ng permanent ‘wor kmen i s
not economically viable, they are enpl oying contract |abour in this type of
work and therefore, the Government needed to exam ne whether the

requi rements of Section 10(2)(a) to (d) of the Act have been fulfilled
before finalising the notifications. Wile the representatives of the A

I ndia Trade Uni on Congress (Al TUC) took the stand that if the work is done
for nmore than 120 days it has to be considered as being of intermittent
nature and al so stated that because of the contractual nature of the work
they cannot fully get benefits of employment. The Chi ef Engineer of the
Tam | Nadu El ectricity Board pointed out that regular worknen are not
willing to do this type of work and requested the Governnment not to proceed
with the notification. The representative of Al TUC stated that no further
exam nation is necessary by the Board and notification could be issued. H's
vi ew was supported by another menber representing H nd Mazdoor Sabha (HVS)
The Chairman stated that the Governnent should take a decision in the
matter: Thus, it is clear that no definite view was expressed by the Board
in this regard. The fact that the Board had been consulted in the matter is
i ndi sputable. So also the fact that no decision was taken by it. Therefore,
we asked the | earned counsel for the State of Tanmi | Nadu to nake avail abl e
the necessary files leading to the draft notification and fina
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notification and other materials that were relied upon in issuing the
notification in question. Even after careful perusal of these files, we
found that there is no further or fresh material available in these files.

In the circunmstances, it is not very clear as to how the Governnent could
have reached the conclusion one way or the other in the. absence of any
advice by the Board and in the absence of any other material. The decision
of the Government in issuing the notification under Section 10(1) of the
Act is thus vitiated because of non-consideration of relevant material s,
The nere fact that several notifications have been issued in. relation to
contract |abour or that systemin sweeping and scavengi ng has been
abol i shed in sone other industries may not, by itself, be sufficient to
hold that a common notification applicable to all industries and

est abl i shnent abol i shing contract |abour in sweeping and scavengi ng coul d
have been issued by the Government without necessary material. The

Gover nment ought to take into consideration the relevant factors contai ned
in Section 10(2)(a) to (d) of the Act and thereafter decide the matter.
These aspects were, however, |ost sight of by the High Court in the

deci sions rendered by it earlier. In the circunstances, we have no
hesitation in quashing the notification i ssued by the Governnent of Taml
Nadu, However, it is nade clear that it is open to the Governnment to issue
a fresh notification after due consideration of the matter in accordance
with | aw.

The appeal s stand al |l owed accordingly.




