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The Judgrment of the Court was delivered by

KIRPAL, J. The appell ant herein on 3rd March, 1992, 20th March, 1992 and
25th March, 1992 tooka loan of Rs. 50 | akhs, Rs. 25 | akhs and Rs. 25 | akhs
respectively fromrespondent No. 1. According to the appellant, the
agreenment was to repay the loan anbunt within three years together with
interest at 18 per cent per annum

Repayment not havi ng been nmade and respondent No. 1 having been notified
under Section 3 of the Special Court (Trial of O fences Relating to
Transactions and Securities) Act, 1992 (hereinafter referred to as "Specia
Court Act"), proceedings were-initiated by the Custodi an before the Specia
Court for the recovery of the said noney.

There was no dispute before the Special Court with regard to the fact that
Rs. 1 crore had been taken on loan by the appellant. The clai magai nst the
appel | ant before the Special Court was for a sumof Rs. 1,57,20, 216.24
consisting of principal plus interest. The main contention raised before
the Special Court related to the rate of interest. The respondent had
clained interest at the rate of 21.5 per cent onthe anpbunt of Rs. 50 | akhs
and 23 per cent on the two |oans of Rs. 25 | akhs each. The Special Court
cane to the conclusion that the appellant herein had been put to notice by
the Custodian as far back as 3rd June, 1993 that if it did not deposit the
amount it will becone liable to pay interest at a higher rate and the
paynment had not been nade. The Special Court cane to the conclusion that
the claimof interest nmade by the respondent was justified. The suit of the
respondent was, accordingly, decreed as prayed for alongwith costs.

During the pendency of this appeal, a further devel opnment had taken pl ace
and that is that the appell ant has becone sick and proceedi ngs are goi ng on
under the provisions of The Sick Industrial Conpanies (Special Provisions)
Act, 1985.

It is contended on behalf of the appellant that firstly, the Special Court
was not justified in awarding interest in excess of 18 per cent and the
second contention was that in view of the special provisions contained in
the Sick Industrial Conpanies (Special Provisions) Act, 1985 no proceedings
shoul d have been initiated or continued under the Special Court Act.

As far as the question of interest is concerned, it appears that there was
no formal agreenent which had entered into between the parties at the tine
when the | oan was advanced in March, 1992. The correspondence whi ch has
been placed on record, however, clearly indicates that the respondent had
clained interest at the rate of 21.5 per cent on the Joan of Rs. 50 |akhs
first advanced and on the bal ance ampunt the claimwas of 23 per cent,
there is no docunent on the record to show that the amount of interest
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clainmed was i nmedi ately refuted, though it was belatedly refuted by the
appel lant. W do not find any infirmty in the decision of the Specia
Court in coming to the conclusion that the appellant was liable to pay the
rate of interest as clainmed by the respondent.

Corning to the second question, there is no doubt that the 1985 Act is a
special Act. Section 32(1) of the said Act reads as follows:

"32. Effect of the Act on other taws-(l) The provisions of this Act and of
any rules or schenes nmade thereunder shall have effect notwi thstanding
anyt hi ng i nconsistent therewith contained in any other |aw except the
provi sions of the Foreign Exchange Regul ati on Act, 1973 (46 of 1973) and
the Urban Land (Ceilling and Regul ation) Act, 1976 (33 of 1976) for the
time being in force or in the Menorandumor Articles of Association of an
i ndustrial company or in any other instrument having effect by virtue of
any |aw other than this Act."

The effect of this provision is that the said Act will have effect

not wi t hst andi ng anythi ng i nconsi stent therewith contained in any other |aw
except to the provisions of the Forei gn Exchange Regul ation Act, 1973 and
the Urban Land (Ceiling and Regul ation) Act, 1976. A sinmilar non-obstante
provision is contained in Section 13 of the Special Court Act which reads
as follows:

"13. Act to have overriding effect-The provisions of this Act shall have

ef fect notwi t hstandi ng anything inconsistent therewith contained in any
other law for the tine being in force or in any: instrunment having effect
by virtue of any law, other than this Act, or in any decree or order of any
court, tribunal or other authority.”

It is clear that both these Acts are special Acts. This Court has |aid down
in no uncertain ternms that in such an event it is the later Act which nust
prevail. The decisions cited in the above context are as foll ows:

Mahar ashtra Tubes Ltd. v. State Industrial & Investnent Corporation of
Maharashtra Ltd. & Anr., [1993 ] 2 SCC 144; Sarwan Singh & Anr. v. Kasturi
Lal, [1977] 2 SCR 421; All ahabad Bank v. Canara Bank & Anr., [2000] 4 SCC
406 and Shri Ram Narain v. The Sima Banking Industrial Co. Limted, [1956]
SCR 603.

We may notice that the Special Court had in another case dealt with a
simlar contention. In Bhoruka Steel Ltd. v. Fairgrowh Financial Services
Ltd. [1997] v. 89 Conpany Cases 547, it had been contended that recovery
proceedi ngs under the Special Court Act should be stayed in view of the
provi sions of the 1985 Act. Rejecting this contention, the Special Court
had conme to the conclusion that the Special Court Act being a | ater

enact ment woul d prevail. The head-note whi ch brings out succinctly the
ratio of the said decision is as follows :

"Where there are two special statutes which contain non-obstante clauses
the later statute nust prevail. This is because at the tine of enactnent of
the later statute, the Legislature was aware of the earlier |egislation and
its non-obstante clause. If the Legislature still confers the |ater
enactnment with a non-obstante clause it means that the Legislature wanted
that enactment to prevail. If the Legislature does not want the |ater
enactnment to prevail then it could and woul d provide in the | ater enactnent
that the provisions of the earlier enactnent continue to apply.

The Special Court (Trial of O fences Relating to Transactions and
Securities) Act, 1992, provides in Section 13, that its provisions are to
prevail over any other Act. Being a |ater enactnent, it would prevail over
the Sick Industrial Conpanies (Special Provisions) Act, 1985. Had the
Legi sl ature wanted to exclude the provisions of the Sick Conpanies Act from
the anbit of the said Act, the Legislature would have specifically so

provi ded. The fact that the Legislature did not specifically so provide
necessarily means that the Legislature intended that the provisions of the
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said Act were to prevail even over the provisions of the Sick Conpanies
Act .

Under Section 3 of the 1992 Act, all property of notified persons is to
stand attached. Under Section 3(4), it is only the Special Court which can
give directions to the custodian in respect of property of the notified
party. Simlarly, under Section 11(1), the Special Court can give
directions regarding property of a notified party. Under Section 11(2), the
Special Court is to distribute the assets of the notified party in the
manner set out thereunder. Monies payable to the notified parties are
assets of the notified party and are, therefore, assets which stand
attached. These are assets which have to be collected by the Special Court
for the purposes of distribution under Section 11(2). The distribution can
only take place provided the assets are first collected. The whol e ai m of
these provisions is to ensure that noni es which are siphoned off from banks
and financial institutions-into private pockets are returned to the banks
and financial institutions. The time and manner of distributionis to be
deci ded by the Special Court only. Under Section 22 of the 1985 Act.
recovery proceedings can only be with the consent of the Board for

I ndustrial and Financial Reconstruction or the Appellate Authority under
that Act. The Legi sl ature being aware of the provisions of Section 22 under
the 1985 Act still enpowered only the Special Court under the 1992 Act to
give directions to recover and to distribute the assets of the notified
persons in the manner set down under section 11(2) of the 1992 Act. This
can only nean that 'the Legislature wanted the provisions of Section 11(2)
of the 1992 Act to prevail over the provisions of any other |aw including
those of the Sick Industrial Conpanies (Special Provisions) Act, 1985.

It is a settled rule of interpretation that if one construction leads to a
conflict, whereas on another construction, two Acts can be harnoniously
constructed then the latter nust be adopted. If an interpretation is given
that the Sick Industrial Conpani es (Special Provisions) Act, 1985, is to
prevail then there would be a clear conflict. However, there would be no
conflict if it is held that the 1992 Act is to prevail. On such an
interpretation the objects of both would be fulfilled and there would be no
conflict. It is clear that the Legislature intended that public nonies
shoul d be recovered first even from sick conpani es. 'Provided the sick
conpany was in a position to first pay back the public noney, there would
be no difficulty in reconstruction. The Board for Industrial and Fi nanci a
Reconstructi on agai nst considering a schene for reconstructi on has to keep
in mnd the fact that it is to be paid off or directed by the Specia

Court. The Special Court can, if it is convinced grant time or instalnents.

There can, therefore, be no stay of any proceedi ngs for recovery against a
sick company so far as the Special Court under the 1992 Act is concerned."

We are in agreement with the aforesaid decision or the case, npbre /so when
we find that whenever the Legislature wishes to do so it makes appropriate
provisions in the Act in that behalf. Ms. Shiraz Rustonjee has drawn our
attention to Section 34 of the Recovery of Debts Due to Banks and Financi a
Institutions Act, 1993 wherein after giving an overriding effect to the
1993 Act it is specifically provided that the said Act will be in addition
to and not in derogation of a nunber of other Acts including the 1985 Act.
Simlarly under Section 32 of the 1985 Act the applicability of the Foreign
Exchange Regul ati on Act and the Urban Land Ceiling Act is not excluded. It
is clear that in the instant case there was no intention of the Legislature
to pernmit the 1985 Act to apply notwithstanding the fact that proceedings
in respect of a conpany nay be going on before the B.1.F. R The 1992 Act is
to have an overriding effect notw thstanding any provision to the contrary
i n anot her Act.

For the aforesaid reasons, we do not find any nmerit in this appeal. The
appeal is dismssed with costs.
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