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The Judgrment of the Court was delivered by

S.N. VARI AVA, J. This Appeal is against a Judgnent dated 30th July, 1998.
Briefly stated the facts are as foll ows:

The Appellants are the wife, son and daughter of one A K Gaur. The said

A K. Gaur was the tenant of the Respondents 1 and 2 (hereinafter called

[ andl ords). The premises had been given on rent to said A K Gaur at a
monthly rent of Rs. 100. On 29t h Septenber, 1966 the |andlords sent a
notice termnating the tenancy of A K Gaur with effect fromthe 31st day
of the receipt of the notice. The tenancy was terninated on the ground that
the rent had not been regularly paid. By his letter in reply dated 6th

Cct ober, 1966 A K. Gaur clained that the rent up to Septenber, 1966 had

al ready been paid. The said A K Gaur clainmed that the rent was only Rs. 80
per nonth as certain facilities had been w thdrawn.

The landl ords then filed Suit No. (2385 of 1966 for eviction, for recovery
of rent and for damages and nense profits. A K Gaur filed an application
seeki ng perm ssion to deposit the rent in the Court. This perm ssion was
granted by the Court. On 29th April, 1967 A K. Gaur deposited the rent due
and payable for the period from1lst October, 1966 to 31st WNarch, 1967. On
6th October, 1967 he deposited rent for the period from1lst April, 1967 to
30t h Septenber, 1967. On 25th April, 1968 he deposited rent for the period
fromlst October, 1967 to 31st March, 1968. All these deposits were at the
rate of Rs. 80 per nonth. The | andlords then applied that they be all owed
to withdraw the amounts |ying deposited in Court. A-K Gaur opposed this
application on the ground that the |andl ords could only wi thdraw provi ded
they accepted that Rs. 80 per month was the rent of the prem ses. The

| andl ords, therefore, did not pursue their application and no order was
passed t hereon.

On 15th January, 1970 A K. Gaur died. The Appellants were brought on record
as his heirs. On 15th July, 1972 the U.P. Uban Buil dings (Regul ation of
Letting, Rent and Eviction) Act, 1972 (hereinafter refereed to as the said
Act) was enacted. Sections 3(a) and 39 of the said Act read as foll ows:

"3. Definitions.-In this Act, unless the context otherw se requires-

(a) "tenant", in relation to a building, nmeans a person by whomits rent
i s payable, and on the tenant’s deat h-

(1) In the case of a residential building, such only of his heirs as
normal ly resided with himin the building at the time of his death;

(2) In the case of a non-residential building, his heirs; xxx
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XXX XXX

39. Pending suits for eviction relating to buildings brought under

regul ation for the first time. In any suit for eviction of a tenant from
any building to which the old Act did not apply, pending on the date of
commencement of this Act, where the tenant within one nonth from such date
of comrencenent or fromthe date of his know edge of the pendency of the
suit, whichever be later, deposits in the court before which the suit is
pendi ng, the entire anount of rent and damages for use and occupati on (such
damages for use and occupation being calculated at the same rate as rent)
together with interest thereon at the rate of nine per cent per annum and
the landlord’ s full cost of the suit, no decree for eviction shall be
passed except on any of the grounds nentioned in the proviso to sub-section
(1) or in clauses (b) to (g) of sub-section (2) of Section 20, and the
parties shall be entitled to make necessary amendment in their pleadings
and to adduce additional evidence where necessary.

Provi ded that a tenant the rent payabl e by whom does not exceed twenty-five
rupees per nonth need not deposit any interest as aforesaid.”

It is an adnmitted positionthat the old Act did not apply to the concerned
prem ses. The Appell ants made an application under Section 39 of the said
Act claimng that they had deposited all the rents and calling upon the

l andl ords to confirmthe same. The landlords filed a reply denying that al
the rents had been deposited. The | andl ords however did not set out what
had not been deposited. The Court, therefore, called upon the Landlords to
i ndi cate what according to them had not been deposited. The | andlords then
gave particulars indicating that the deposits had only been nmade at the
rate of Rs. 80 per nmonth whilst the rent was Rs. 100 per nonth, They al so
indi cated that there had been delay in deposits and that interest had not
been deposited in respect thereof. The | andl ords clainmed that the
Appel |l ants had deposited Rs. 1491 |ess and, therefore, were not entitled to
the benefit of Section 39. The Landl ords also clained that as the tenancy
of A K, Gaur had been term nated the Appellants were not entitled to the
benefit of Section 39.

On 12 August, 1980 the suit filed by the | andl ords was decreed. It was held
that the rent for the prenises was Rs, 100 per nonth. It was held that
there was a short deposit and that, therefore, the Appellants could not
claimthe benefit of Section 39. It was also held that the Appellants were
not the tenants under the said Act and, therefore, not entitled to the
benefit of Section 39.

Cvil Revision No. 128 of 1980 filed by the Appellants was allowed by a
Judgnent dated 31st July, 1982, In this judgnment it has been held that the
Appel l ants were tenants within the nmeaning of the said Act. It was held
that they had deposited all the amounts and were entitled to the benefit of
Section 39.

The landlords then filed Wit Petition 11858 of 1982 in the Hi gh Court of
Al | ahabad. This Wit Petition cane to be all owed by the inmpugned Judgnent
dated 30th July, 1998. It is held that rent, at the rate of Rs. 100 per
nmont h, had not been deposited and the entire anount of the rent had not
been deposited. It is held that the deposits at the rate of Rs. 80 per
nonth were not nmade on tinme and interest for the del ayed period had al so
not been deposited. The Court, therefore, set aside the Order dated 31st
July, 1982 and restored the decree of the trial Court. The question whet her
the Appellants could claimthe benefit of Section 39 was not answered on
the footing that even if the said Act applied the Appellants had not
conplied with the requirenents of Section 39. M. Sudhir Kumar CGupta, the

| earned counsel for the tenant-Appellants has submtted that, according to
the Appellants, the rent was Rs. 80 per nonth. He subnmitted that even prior
to the coming into force of the said Act the Appellants had deposited the
rent in Court. He submitted that at the tinme the said Act canme into force
there were no arrears. He submtted that, as there were no arrears, no
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i nterest was payable. He pointed out that after the said Act cane into
force, the Appellants had deposited the difference of Rs. 20 per nmonth and
interest thereon. He submitted that, therefore, the Appellants have fully
conplied with Section 39 of the said Act.

M. Sudhir Kumar CGupta relied upon the definition of "tenant" under Section
3(a) of the said Act. He subnitted that the heirs of the tenant were deened
to be the tenants under said Act.

M. Sudhir Kumar Gupta relied upon the case of Danadilal v. Parashram
reported in [1976] 4 SCC 855, wherein it has been held as follows:

"11. We find it difficult to appreciate howin this country we can proceed
on the basis that a tenant whose contractual tenancy has determ ned but who
is protected against eviction by the statute, has no right of property but
only a personal right to remain in occupation, wthout ascertaining what
his rights are under the statute. The concept of a statutory tenant having
no estate or property in the prem ses which he occupies is derived fromthe
provi sions of the English Rent Acts. But it is not clear how it can be
assuned that the position is the sane in this country w thout any reference
to the provisions of the relevant statute. Tenancy has its origin in
contract. There is no disputethat contractual tenant has an estate or
property in the subject-matter of the tenancy, and heritability is an

i ncident of the tenancy. It cannot be assuned, however, that with the
determ nation of the tenancy the estate nust necessarily di sappear and the
statue can only preserve his status of irrenovability and not the estate he
had in the premises in his occupation. It is not possible to claimthat the
"sanctity" of contract cannot be touched by legislation. It is therefore
necessary to exam ne the provisions of the Madhya Pradesh Acconmmopdati on
Control Act, 1961 to find out whether the respondents’ predecessor-in-
interest retained a heritable interest in the disputed preni ses even after
the termnation of their tenancy.

12. Section 2(1) of the Madhya Pradesh Accommopdation Control Act, 1961
defines '"tenant’ to mean, unless the context otherw se requires a person by
whom or on whose account or behal f the rent of any accommpdation is or, but
for a contract express or inplied, would be payabl e for any acconmpdati on
and includes any person occupyi ng the accommpdati on as /' a sub-tenant and

al so any person continuing in possession after the term nation of his
tenancy whet her before or after the commencenent of this Act; but shall not
i ncl ude any person agai nst whom any order or decree for eviction has been
made.

The definition nmakes a person continuing in possession after the

determ nation of his tenancy a tenant unless a decree or order for eviction
has been made against him thus putting himon par with a person whose
contractual tenancy still subsists. The incidents of such tenancy and a
contractual tenancy must therefore be the same unl ess any provision of the
Act conveyed a contrary intention. That under this Act such a tenant
retains an interest in the prem ses, not nerely a personal right of
occupation, will also appear from Section 14 whi ch contai ns provisions
restricting the tenant’s power of subletting. Section 14 is in these termns:

Section 14. Restrictions on sub-letting.- (1) No tenant shall, wthout the
previous consent in witing of the |andl ord-

(a) sub-l et the whole or any part of the accommodation held by himas a
tenant; or.

(b) transfer or assign his rights in the tenancy or in any part thereof.

(2) No landlord shall claimor receive the paynent of any sum as prem um or
pugree or claimor receive any consideration whatsoever in cash or in kind
for giving his consent to the subletting of the whole or any part of the
acconmodati on held by the tenant.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of

There is nothing to suggest that this section does not apply to all tenants
as defined in Section 2(i). A contractual tenant has an estate or interest
in prenises fromwhich he carves out what he gives to the sub-tenant.
Section 14 read with Section 2(1) makes it clear that the so-called
statutory tenant has the right to sublet in common with a contractua

tenant and this is because he also has an interest in the pren ses occupied
by him Considering the position of the sub-tenant of a statutory tenant in
Engl and Lord Denning said in Solomon v. Owell, (1954) 1 Al ER 874:

When a statutory tenant sublets a part of the premi ses, he does not thereby
confer any estate or interest on the sub-tenant. A statutory tenant has no
estate or interest hinself, and he cannot carve something out nothing. The
sub-tenant, like the statutory tenant, has only a personal right or
privilege. In England the statutory tenant’s right to sublet is derived
from specific provisions of the Acts conceding this right to him in the
Act we are concerned with in this appeal, the right flows fromhis status
as a tenant. This is the basic difference between the English Rent
Restrictions Acts and the Act under consideration and sinilar other Indian
statutes. I n a Special Bench decision of the Calcutta H gh Court, Krishna
Prosad Bose. v. Sm. Sarajubal a Dasi, 65 Cal WN 293, 297-298, Bachawat, J.,
consi deri ng the questi on whether a statutory tenant continuing in
occupation by virtue of the Wst Bengal Prem ses Rent Control (Tenporary
Provi sions) Act, 1950 could sublet the premises let to him said:

The Rent Control and Tenancy Acts create a special world of their own. They
speak of life after death. The statutory tenancy arises phoenix-Iike out of
the ashes of the contractual tenancy. The contractual tenant may die but
the statutory tenant may live |long thereafter. The statutory tenant is an
ex-tenant and yet he is a tenant.

The concept of statutory tenancy under the English Rent Acts and under the
I ndian statutes |ike the one we are concerned with in this appeal rests on
different foundations. It nust therefore be held that the precessors-in-
interest of the present respondents had a heritable interest in the

prem ses and consequently the respondents had the right to prosecute-the
appeal in the High Court. M. CQupta's first subm ssion thus fails."

He al so relied upon the judgnent in the case of Mam Chand Pal v. Shanti
Agarwal (Smt.) reported in [2002] 3 SCC 49. Inthis case it has been held
that a very rigid or technical view should not be taken in'respect of
deposit of rent. It has been held that if the tenant has substantially
conplied with the provisions then the benefit of the statute should be
given to the tenant. M. Sudhir Kumar Gupta subnmitted that the Rent Contro
Act was a beneficial legislation and, therefore, it nust be liberally
interpreted in favour of the tenant.

On the other hand, M. Upadhyaya, the | earned counsel for the |andl ord-
Respondents submtted that the Appellants were not the tenants. He
submitted that the tenancy of A K Gaur had been term nated by a Notice
dated 29th Septenber, 1966. He submitted that thereafter Shri A K.  Gaur was
not a tenant. He submitted that at the time when the said Act cane into
force Shri A K Gaur woul d not have been a tenant as no rent was payabl e by
him He submitted that, therefore, the Appellants al so woul d not be
tenants. He relied on the cases of Anand Nivas Private Ltd. v. Anand]

Kal yani Pedhi and Ors., reported in [1964] 4 SCR 852 and Jagdi sh Chander
Chatterjee v. Sri Kishan reported in [1972] 2 SCR 461. |In both these cases
it has been held that a person in occupation after term nation of tenancy
has no estate or interest in the prem ses occupied by him

We are unable to accept this subnission of M. Upadhyaya. In Jagdi sh
Chander’s case the ratio laid down in Anand Niva's case was approved. In
Damadil al 's case (supra) both these decisions have been consi dered and the
principles |aid down therein have been di sapproved Danmadil al’s case | ays
down that the provisions of the concerned statute have to be | ooked at in
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order to ascertain what the rights are avail able under the statute. The
definition of a "tenant" as contained in Section 3(a) of the said Act

i ncludes the heirs and | egal representatives residing with the tenant at
the time of his death. Admittedly, the Appellants were residing with A K
Gaur at the time of his death. On the coming into force of the new Act,
even though the tenancy had been term nated, rent was payabl e on behal f of
Shri A K Gaur and, therefore, he would have been a tenant. On his death
the Appellants who were residing with himat the tinme of his death would be
t enant s.

M. Upadhyaya then submitted that the High Court was right in concluding
that even if Section 39 applied the Appellants had not deposited the entire
amount of the rent and interest. He pointed out that the trial Court had
fixed the rent at Rs. 100 per nonth. He submitted that the Appellants took
arisk in depositing rent by calculating it at the rate of only Rs. 80 per
nonth. He subnitted that once the trial Court fixed the rent at Rs. 100 per
nonth there was shortfall in deposit and thus the Appellants could not be
said to have deposited the entire ampunt of rent. He submtted that even

ot herwi se the interest had been paid only on the difference of Rs. 20, even
though the deposits at rate of Rs. 80 per nonth were not on tinme. He
submitted that, therefore, the High Court was right in confirmng the
decree of eviction passed by the trial Court.

We find that the deposits of rent at the rate of Rs. 80 per nmonth were not
on time. The first deposit was on 29th April, 1967 (for the period from 1lst
Cct ober, 1966 to 31st’ March, 1967). Thus from COctober 1966 to March 1967
there had been no deposits. Interest would have been payable on this

del ayed paynment. Admittedly this interest ambunt had not been deposited.
The second deposit was only on 6th Cctober, 1967 (for the period from 1st
April, 1967 to 30th Septenber, 1967). Even here no interest had been
deposited for the del ayed paynents. The third deposit is on 25th April
1968., (for the period from 1st COctober, 1967 to 31st March, 1968). Here
again interest had not been deposited for the del ayed paynments. Mre

i mportantly, the Appellants chose to deposit at the rate of Rs. 80 per
nmont h when the actual rent was Rs. 100 per nonth. By choosing to deposit at
the rate of Rs. 80 per nmonth they took a risk that if the Court did not
accept their contentions there would be no full deposit. The trial Court in
its decree dated 12th August, 1980 held that the rent was Rs. 100 per

nmonth. This portion of the decree has not been challenged. Once it was held
that the rent was Rs. 100 there was no deposit of the full rent wthin one
nonth of the coming into force the said Act as envi saged by Section 39.
Thus on this ground the H gh Court was right in confirmmng the decree for
eviction.

We, therefore, see no reason to interfere. The Appeal stands disnmissed with
no order as to costs.

M. Sudhir Kumar Gupta applies for time to enable his clients |to vacate. W
grant tinme of 4 nonths fromtoday for the Appellants to vacate the prenises
on their filling in this Court within 3 weeks from today the usua
undert aki ng.




