http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 4

CASE NO. :
Appeal (civil) 6942 of 2000

PETI TI ONER
WARYAM SI NGH

RESPONDENT:
BALDEV SI NGH

DATE OF JUDGVENT: 31/10/2002

BENCH
S.N. VAR AVA & ARUN KUVAR

JUDGVENT:
JUDGVENT

2002 Supp(4) SCR 9

The Judgrment of the Court was delivered by

S.N. VARI AVA, J. This Appeal is against a Judgrment dated 14th March, 2000.
Briefly stated the facts are as foll ows:

The Appellant, who is a | andl ord of the concerned prenises, filed Eviction
Petition on two grounds, nanely, arrears of rent and secondly that there
was material alteration in the shop without the witten consent of the

I andl ord. The Appel [lant cl ai ned that the shop had thus been materially
inmpaired in value and utility.  The Respondent i medi ately deposited the
rent in Court and, therefore, the first ground did not survive. The
Petition was contested only on the ground of material alteration

On 9th Novernber, 1987 the Rent Controller rejected the ejectment Petition
hol di ng that the Appellant had not been able to prove that the Respondent
had nmade any additions/alterations. The Rent Controller also held that the
alterations were not of such a nature that they had i npaired the val ue and
utility of the shop.

The Appellant filed an Appeal which was allowed by an Order dated 26th My,
1989. The Appellate Court held that the additions/alterations had been made
by the Respondent-tenant and that they materially inpaired the value and
utility of the shop. The Respondent then filed a Cvil Revision before the
Hi gh Court which has been allowed by the inpugned Judgnent. The Hi gh Court
has not disturbed the finding of fact that the alteration was nade by the
Respondent. The Hi gh Court has, however, concluded that the alteration was
such that it had not materially inmpaired the value and utility of 'the shop.
Hence this Appeal

Bef ore we consi der the submi ssions, the necessary provisions need to be set
out. Sections 13(2)(iii) of the East Punjab Urban Rent Restriction Act,
1949 reads as foll ows:

"13. Eviction of tenants.-

XXX XXX XXX XXX XXX XXX

(2) Alandlord who seeks to evict his tenant shall apply to the Controller
for a direction in this behalf. If the Controller after giving the tenant a
reasonabl e opportunity of show ng cause against the application, is

sati sfied:

XXX XXX XXX

XXX XXX XXX
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(iii) that the tenant has conmitted such acts as are likely to inpair
materially the value or utility of the building or rented | and,

XXX XXX XXX XXX XXX XXX

Thus it is to be seen that the act of the tenant nust be one which is
likely to inmpair, nmaterially, the value of utility of the building or the
rented | and.

In this case what was let out was a shop with a verandah. The alteration is
that the verandah has been covered up by construction of walls on the two
sides and a rolling shutter in the front. The original door has al so been
renoved. The question woul d be whet her encl osing the verandah woul d anount
to inpairing materially the value or utility of the shop. A nunber of
authorities have been cited. W therefore need to consider those

aut horities.

M. Sudhir Walia first relied upon the case of Dewan Chand v. Babu Ram
reported in1980 (2) RCJ 615. In this case the tenant had renoved rafters
of the shop fromthe wall and placed a lintel thereon. The tenant had al so
constructed two walls on two sides of the verandah and fixed a door on the
outer wall of the two sides: It was found, as a matter of fact, that the
changes had caused cracks on the walls of the first floor. Because of this
the Court held that the changes had inpaired materially the value and
utility of the shop. This case therefore would be of no assistance to the
Appel l ant as, admittedly, in the present case, it has not been shows that
as a result of the changes the shop is damaged in any nmanner

M. Walia next relied upon the case of Vipin Kumar v. Roshal Lal Anand
reported in [1993] 2 SCC 614. In this case, the tenant had constructed a
wal | on the verandah and put up a door. The tenant had al so renoved certain
fixtures. This Court held as foll ows:

"Clause (iii) of sub-section (2) of Section 13 provides that" if the tenant
has comm tted such acts as are likely to inmpair materially the val ue of
utility of the building or rentedland", the Rent Controller may nake an
order directing the tenant to put the landlord in possession of the
building or rented land. If the Controller is not so satisfied, he shal
make an order rejecting the application. It is, therefore, clear that if
the tenant had committed such acts as are likely to inpair materially the
value of utility of the building, he is liable to ejectnent. The finding
recorded by the Controller is that on account of the construction of the
wal | and putting up a door the flow of |ight and air had been stopped. He
renoved the fixtures. So the value of the dem sed shop has been inpaired
and utility of the building also is inpaired. The inpairnment of the value
or utility of the building is fromthe point of the Iandlord and not of ‘the
tenant. The first linmb of Clause (iii) of sub-section (2) of Section 13 is
i mpai rment of the building due to acts commtted by the tenant and the
second linb is of the utility or value of the building has (sic having)
been naterially inmpaired. The acts of the tenant nust be such that by
erecting the wall he had materially inpaired the value or utility of the
denmi sed premises. It is contended by M. Prem Mal hotra that the |andlord
should prove as to how it is materially affected and that there is no

evi dence adduced by the landlord. W find no force in the contention. By
constructing the wall, whether the value or utility of the building has
materially been inmpaired is an inferential facts to be deduced from proved
facts. The proved facts are that the appellant without the consent of the

| andl ord had constructed the wall and put up a door therein as found by the
Rent Controller, the flow of air and |ight has been stopped. He renpved the
fixtures."

Thus, it is to be seen that it was proved that fixtures had been renoved
and that by constructing the wall and putting up of a wall flow of air and
light had been stopped. In the present case, there is absolutely no proof
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that any fixtures has been renopved and/or that the flow of air and |ight
has been stopped. To be noted that all that has been put up in the front is
arolling shutter. The rolling shutter would be | ocked only in the night.
During the day the shutter would be kept open. Therefore, there would in
fact be nore light and air in the shop. This case al so therefore does not
assi st the Appellant.

M. Walia then relied upon the case of Gurbachan Singh v. Shival ak Rubber

I ndustries, reported in [1996] 2 SCC 626. In that case a nunber of shops
had been let out to the tenants. Along with the shops there were sone open
spaces al so. The tenants renoved the roofs of the shops, the partition
wal | s and the doors. They then laid a new roof nerging the verandah with
the shops, closing the doors and opening new doors and wi ndows. They al so
encl osed the open spaces. Result of all the alterations was that the

prem ses was converted altogether into a new and different shape. On these
facts it was held that the tenant had conmitted acts which inpaired
materially the value or utility of the prem ses. It was held that

i mpai rment, of value or utility nust be judged fromthe point of view of the
| andl ord and no oneelse. It was held that the question whether the
addi ti ons _amount to nmaterial inpairnment in value or utility depends upon
the facts which have to be proved. I'n other words nerely because sone
additions/alterati ons have been made woul d not itself anmpunt to inpairnent
in the value or utility of the prem ses, much |l ess material inpairment.

M. Walia next relied upon the case of Kartar Singh v. Kesar Singh and
Anr., reported in (1980) 2 RCJ 1. In thi's case the alteration was that a
partition wall between two roons had been denvolished turning the two shops
into one. The tenant had al so made an opening in the partition walls of the
roons behind the front room The tenant had renpved the "Chutkhats" and
"Takhtas" of four doors and had included the verandah in the front room and
fixed a shutter on one of the-doors in verandah-and a tin door on the
other. It was held that this anpbunted to additions and alterations which
inmpaired materially the value and utility of the building. To be noted that
here al so the additions and alterations were of a substantial nature and
the finding is given on the facts of the case. The finding is based on the
fact that the substantial changes had resulted in the prem ses being
totally different fromthat which had been rented out. On facts it was held
that the alterations were of far-reaching nature and the utility had been
di mi ni shed fromthe point of view of the |andl ord.

M Walia next relied upon the case of Narain Singh v. Bakson Laboratories,
reported in 1981 CLJ (Civil) 414, In that case, the tenant had encl osed the
verandah on the front and back side of the building and had opened a door
by breaking the wall of the room It was held that this dimnished the

val ue of the prem ses. Wth great respect to thelearned Judges concerned,
we find ourselves unable to accept this proposition . As stated above it is
not every addition or alteration which could be said to materially inpair
value or utility. It has to be proved that the value or utility has been
materially inpaired. Merely because sone additions or alterations are nade
it cannot be presuned or inferred that the value or utility of the building
has been inpaired. This authority cannot be said to be | aying down the
correct proposition of |aw

We find support for our point of view fromthe case of Om Prakash v. Amar
Singh reported in [1987] 1 SCC 458. In that case, a tenporary partition
wal | of 6 feet height was put up in a big hall. This partition was made

wi t hout digging any foundation on the floor and the partition did not touch
the selling. The tenant had al so extended the pre-existing tin shed on the
open | and by constructing a wall of mud and encl osing that wall w th banmboo
tatters. It was held that before a |l andlord could get a decree it nust be
established (1) that the tenant had nade the construction, (2) that such
construction was without the consent of the Iandlord and (3) that such
construction had materially affected the prenises. It was held that these
three conditions were cunul ative in nature and each one of them was
necessary to be established before a decree of eviction could be passed. It
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was held that the construction which had been carried out did not
materially alter the prem ses and that therefore no ground for eviction had
been nade out.

In the case of Brijendra Nath Bhargava v. Harsh Wardhan reported in [ 1988]
| SCC 454, the tenant put up a "dochatti™ for storing the goods on the roof
of the cabin with a wooden staircase frominside the cabin to go to the

bal cony. The question was whether this naterially inmpaired the value or
utility of the building. It was held that in order to attract Section 13(2)
(iii) the construction nust not only inpair the value or utility of the
bui I di ng but nust al so be of a material nature, i.e. the changes nust be of
substantial or significant nature. It was held that the burden of proving
such material inpairment was on the landlord. It was held that the
constructions put up were of a tenporary nature and that therefore they did
not materially affect the value or utility of the prenises.

In the case of Om Pal v. Anand Swanp, reported in [1988] 4 SCC 545, the
tenant had put up a wooden balcony in the showoom It was held that the
answer 'to the question whether there was a material alteration or not
depended ‘upon the facts and circunstances of each case. It was held that
the constructions nust be substantial and pernanent in nature. In this case
it was held that constructions did not naterially alter the prem ses.

Thus an Order for eviction can be passed only if the | andlord proves (a)
that the tenant had carried out the construction, (b) that the sanme was
wi t hout the consent of the Iandlord and (c) that the value or utility had
been naterially inmpaired. In the present case, the First Appellate Court,
on facts, concluded that the Respondent had carried out alteration by
encl osi ng the verandah. On facts it has been held that this has been done
wi thout the consent of the Appellant. The Revisional Court has correctly
not interfered with the findings of fact. W al so see no reason to take a
different view on a question of fact.

However, the question still arises whether nmerely because a verandah is
enclosed it can be inferred, wthout any further evidence or proof, that
the value and utility is affected. On the question of material inpairnent

of value or utility the Appellant 'has |ead no evidence at all. The

submi ssi on has been that no evidence was required to be lead as it has to
be inferred that the value or utility had been dim ni shed. W are unable to
accept such a submission. In the case of a shop, particularly in a business
locality, the area of the shop gets increased by the verandah getting

encl osed. This would increase the value and utility of the shop. In this
case there is no proof, like in Vipin Kumar’s case (supra), that free flow
of light and air has been stopped. On the contrary, by putting up a rolling
shutter in the front the flow of light and air is increased. In the absence
of any proof of material inpairnent in value or utility, the H-gh, Court
was right in concluding that no decree for eviction could be passed. Ve,
therefore, see no reason to interfere with the Judgment of the H gh Court.

Accordingly the Appeal stands dismissed. Therewill be no order as to costs.




