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The following Order of the Court was delivered : Leave is granted.

The short question that arises for consideration in this appeal, which
arises fromthe judgnent of a Division Bench of the Hi gh Court of Orissa in
0 J.C. No. 930 of 1998, dated July 22, 2002, is:

"Whet her after the Assistant Comm ssioner, as a del egatee of the power of
the Conmi ssioner Sal es Tax, under Section 23(4)(a) of the Orissa Sales Tax
Act, 1947 read with rule 80 of the Orissa Sal es Tax Rules, 1947, has
exercised revisional jurisdiction in respect of an order of the Sal es Tax
O ficer, the Conm ssioner can exercise the power under the said provision
to revise the sane order over agai n?"

The facts that gave rise to this appeal nmay be briefly noted here.

The appel | ant - assessee, a conpany registered under the Conpanies Act, 1956,
is a manufacturer of cenent and refractory products. It is a registered
deal er under the Orissa Sales Tax Act, 1947 (for short, 'the Act’). For the
Assessnent Year 1986-87, the Sal es Tax O ficer passed an order of
assessnment under the Central Sales Tax Act on Cctober 20, 1987. On Decenber
13, 1995, the Assistant Conmi ssioner, in exercise of the del egated power,

i ssued a show cause notice to the .assessee to revise the order passed by
the Sales Tax "officer. However, by order dated January 3, 1996, he dropped
the proceedings. Wiile so, on January 2, 1998, the Conmi ssioner, purporting
to exercise the revisional power under Section 23(4)(a) of the Act and Rule
80 of the Rules, issued notice to show cause as to why the turnover

determ ned by the Sales Tax officer for the Assessnment Year 1986-87 shoul d
not be enhanced. Challenging the validity of the said notice, the appellant
filed OJ.C No. 930/98 before a Division Bench of the H gh Court  of

Oissa. The H gh Court dismssed the wit petition on July 22, 2002 which
is under challenge in this appeal

M. Bobde, the | earned senior counsel for the appellant, has contended that
once the Comm ssioner has del egated his revisional power and the Assistant
Comm ssi oner - del egat ee has exerci sed the said power and decided the matter,
it was not open for the Conmi ssioner to exercise the very sanme power and,
therefore, the High Court has erred in not quashing the inmpugned show cause
notice issued by him M. Dave, the |earned senior counsel appearing for
the Revenue, has submitted that though the Comm ssioner has del egated
power, he was not denuded of the statutory power so he could have stil
exerci sed the power under the said provisions.

Under Section 23(4)(a) of the Act, the Comm ssioner of Sales Tax has power,
either suo notu or on an application by a dealer or a person, to revise any
orders nmade under the Act or rule nmade thereunder by any person other than
the Tribunal appointed under sub-section (3) of Section 3 of the Act. That
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power was del egated by the Comm ssioner in favour of the Assistant
Conmi ssioner, vide Notification No. |-ST-76/73 14171, dated August 3, 1963.

We may notice here Section 23(4)(a) of the Act which is in the follow ng
terns:

"Section 23-Appeals and revisions. (I1)to (3)............. (4)(a) Subject to
such rules as nmay be made and for reasons to be recorded in witing, the
Conmi ssi oner may, upon application by a dealer or person or on his own
notion, revise any order made under this Act or the Rul es made thereunder
by any person other than the tribunal, appointed under sub-section (3) of
section 3 to assist him

Provi ded that the Comm ssioner shall not entertain any such application for
revision if the dealer or the person filing the same having a renmedy by way
of appeal under sub-section (1), or sub-section (3) did not avail of such
remedy or the application is not filed within the prescribed period.

Expl anati on. - Any provi sion contai ned el sewhere in this Act which provides
for determination of any specific natter shall not debar the Conmi ssioner
fromdetermning such matter in exercise of the powers conferred upon him
under this sub-section.”

A perusal of clause (a) of sub-section 4 afore-quoted, shows that the

Conmi ssioner is conferred with the power to revise any order nmade under the
Act or the Rul es nmde thereunder by any person other than the Tribuna
appoi nt ed under sub-section (3) of section 3 of the Act to assist him

ei ther on an application nade by a deal er or any person or suo notu. The
proviso thereto bars the exercise of revisional power on the application of
a deal er or any person where renedy of appeal under sub-section (1) and
sub-section (3) of Section 23 has not been availed or where the revision
was not filed within the prescribed period of limtation

Rule 79 of the Rules deals with exercise of the revisional power on the
application of a dealer or any person -and Rule 80 of the Rules deals with
exerci se of power suo notu by the Conm ssioner. Here, we are concerned with
the latter Rule, which runs thus:

"Rul e 80: Revision by the Conm ssioner suo notu.-The Comri ssioner nmay on
his own notion at any tinme within three years fromthe date of passing of
any order by the Sales Tax Oficer or within two years fromthe date of
passi ng of any order by the Additional conm ssioner, Special Additiona
conmi ssi oner or Assistant Conm ssioner, as the case namy be, call for
records of the proceedings in which such order was passed and if he

consi ders that any order passed therein is erroneous in so far as it is
prejudicial to the interest of the revenue he may after giving the dealer
an opportunity of being heard and after making or causing to be nmade such
enquiry as he deens necessary revise any such order."

A plain reading of this rule disclose that the Comissioner can exercise
the revisional jurisdiction suo notu within the period specified-in the
case of an order passed by the Sales Tax O ficer, within three years from
the date of passing of the order and in the case of an order passed by the
Addi ti onal Conmi ssioner, Special Additional Conmm ssioner or Assistant

Conmi ssioner, as the case may be, within two years fromthe date of passing
of the order. The revisional jurisdiction can be exercised if the

Comm ssioner, after calling for the records of the proceedings in which the
order sought to be revised was passed, considers that the order is
erroneous insofar as it is prejudicial to the interest of the Revenue.
VWere these jurisdictional facts are present to invoke the revisiona

power, the Conmi ssioner has to provide the dealer or a person affected
thereby an opportunity of being heard and after mmking or causing to be
made such enquiry as he deens necessary, nmay revise any such order. There
are two situations in which an order in question cannot be revised and they
are; (l) where an appeal against the order is pending before the appellate
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authority under section 23, or (2) where tine-limt for filing an appea
under section 23 has not expired. The sane conditions will govern the
exerci se of the revisional power by the del egatee of the Conmi ssioner under
Notification No. |-ST-76/73 14171 dated the 3rd August, 1963. The
notification, insofar as it is relevant for our purpose, says that with the
prior approval of the State Governnent, the Comm ssioner has del egated his
power and duties under the Act and the Rules franed thereunder as specified
in the Schedul e annexed thereto to Assistant Conmi ssioner of Sales Tax and
directed that the said powers and duties shall be exercised and di scharged
by the said Assistant Conmissioner with their respective jurisdiction

It will be useful to refer to the schedul e here. "SCHEDULE"

Sl. Provi si ons of the Description of the
powers and

No. Orissa Sal es Tax Act, 1947, and duti es del egated

Rul es made t her eunder

speci fying the powers and
duti es del egated.

Sub-section (4)(a) of section 23 Powers to revise assessnent of the Oissa
Sal es Tax Act, 1947 order passed by the Sales Tax read with rule 80 of the
Oissa Oficer and Assistant Sal es Tax Sal es Tax Rul es, 1947.

O ficer sou notu provided that no appeal has been fil ed against such
orders."

It may be seen that the power that had been delegated is under clause (a)
of sub-section (4) of Section 23 of the Act and Rule 80 of the Rules. In
Col um 3 the description of the powers and duties del egated are given as
foll ows: -

"Powers to revise assessnment order passed by the Sales Tax O ficer and
Assistant Sales Tax O ficer suo notu provided that no appeal has been filed
agai nst such orders."

Thus, it is clear that the power conferred on the Assistant Conm ssioner
was under clause (a) of sub-section (4) of section'23 of the Act read with
rule 80 of the Rules. The Conmi ssioner has revisional power to call for the
records and revise the orders not only of the Sales Tax O ficer but also of
the Assistant Conmi ssioner, Additional Conmm ssioner and Speci al Additiona
Comm ssi oner; the power that was del egated to the Assistant Conm ssi oner
was confined to the orders passed by the Sales Tax O ficers. In the result
the Conmi ssioner retained his power to revise the orders ' passed by the
Assi stant Comm ssioner, Additional Conmi ssioner and Special Additiona
Conmi ssi oner. However, in regard to the orders passed by the Sal es Tax
Oficer, after the del egation, the Assistant Conmi'ssioner was competent to
revise and, in fact he did exercise the power to revise the order of the
Sal es Tax O ficer, after issuing a show cause notice dated Decenber
13,1995. If that be so, the power of the Comm ssioner (the delegator) under
the afore-quoted provisions has been exhausted by the Assistant
Conmi ssi oner and the Conmi ssioner cannot, in |law, exercise the del egated
power over again.

It is no doubt true that the Commi ssioner is not denuded of the statutory
power of revision after delegation, but that, in view of the said
notification, only neans that he can resume that power or cancel the

del egation of revisional power to the Assistant Conm ssioner. That, by no
stretch of imagination, can be construed to mean that once the orders have
been exam ned under the revisional power by the Assistant Conmi ssioner (the
del egatee), the same orders can again be subjected to the revisiona
jurisdiction by the Conm ssi oner

The attention of the | earned Judges of the H gh Court was invited to an
earlier decision of a Division Bench of the Hi gh Court in Orient Paper
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MIlls v. State of Orissa, (1988) 70 STC 333 but they got over it referring
to two judgnents of this Court in Commissioner of Sales Tax v. Hal ari

Store, 107 STC 579 and State of Orissa v. Krishna Stores, (104 STC) 594. In
Qur view, those judgnents of this Court do not deal with the point in

i ssue, here. The Division Bench was therefore, not right in not follow ng
the said decision of the coordinate bench which was binding on it. Further,
yet anot her judgnent of a Division Bench of the Orissa H gh Court in J.C
Budharaja v. State of Orissa and Ors., (118 STC 140) is brought to our
notice. One of us Hon "ble Arijit Pasayat, CJ, (as he then was) was a party
toit. In that decision the point was exhaustively dealt with to hold that
the Conmi ssioner did not have power to revise the order under the afore-
mentioned provision, after the Assistant Comm ssioner has, in exercise of
the del egated power, exercised the jurisdiction in respect of an order of
the Sales Tax Oficer. W find in that decision a reference to the judgnent
of this Court in State of Orissa v. Conm ssioner of Land Records and
Settlenment, Cuttack, [1998] 7 SCC 162 which virtually covers the point

agai nst the Revenue. In that case the statutory power of revision of Board
of Revenue was del egated to the Comm ssioner. In para 25 of the judgment,

it was |laid down that the Board could not revise the orders passed by a

del egat ee, the Commi ssi oner

For all these reasons, we areunable to sustain the order under chall enge.
It is, accordingly, set aside. The inmpugned notice is quashed by all ow ng
the wit petition

The appeal is, accordingly, allowed. In-the circunstances of the case, we
nake no order as to costs.




