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The Judgrment of the Court was delivered by

DHARVADHI KARI , J. The High Court of Madhya Pradesh vide its inmpugned
judgnent dated 26.7.1994 passed in Cvil Second Appeal No. 2 of 1981
interfered with the concurrent findings of the Court bel ow and di sm ssed
plaintiffs suit both on facts and law. The plaintiffs are, therefore, in
appeal before this court.

The fact not in dispute are that the suit lands in two villages of the
erstwhile State of Madhya Bharat which now formpart of the new State of
Madhya Pradesh were recorded in the revenue papers in the ownership of the
petitioners. It is also not in dispute that sonetines between the year 1949
to 1952 in the erstwhile Gnalior State which l'ater becane part of the
erstwhile State of Madhya Bharat and now State of Madhya Pradesh, the suit

| and were taken under ' Ni grani neaning 'supervision and managenent of the
State for recovery of |oan obtained by the plaintiffs. The suit |ands were
given by the State for cultivation to one Ranji for the limted purpose of
recovery of |oan outstanding against the plaintiffs.

In the year 1954, the plaintiffs nade an application to the Collector,
Devas [ MP], seeking restoration of possession-of the |lands on the ground
that the outstanding | oan stood recovered. According to the plaintiffs's
case on 30.3.1954, Collector, Devas nade an order in favour of the
plaintiffs directing restoration of the | and and pursuant thereto, fornal
possessi on of the |ands was taken by plaintiffs under Panchnanma dated
30.3.1954 [Ex. P-1]. The further case of plaintiffs is'that within a period
of five days of restoration of possession of the lands to them the

def endant no. 1. N yazuddin respondent no. 1 [who died pending thi's appeal
and his estate is represented by his LRs] forcible dispossessed the
plaintiffs on 15.6.1959. the plaintiffs, therefore, filed a suit in the
year 1962 for declaration that on passing of the Madhya Pradesh Land
Revenue code, 1959 [for short 'the Code’'] they acquired status of

" Bhum swami’ under Section 158(1) (b) of the said code and delivery of
possession of the |ands fromthe deceased/ respondents no. 1

The State of Madhya Pradesh (respondents no.2) did not dispute the
plaintiffs’ claim Respondents no. 3 - Manakbai (dead) was al so one of the
recorded owners on the suit |and but as she did not join as plaintiff, she
was formally nade as defendant to the suit and has been inpl eaded as
respondent no. 3 in this appeal. On her death, her |egal representatives
have been brought on record.

The only contesting defendant was the deceased/ N yazuddi n [respondent no.|]
whose | egal representatives have al so been brought on record. The suit was
resi sted by the contesting defendant on the ground that he was put in
possession of the suit |lands by Ranji as Shikm tenant and he having
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continued in cultivating possession of the lands for a | ong period of 30
years has acquired status of 'Pakka tenant’ under the provision of Madhya
Bharat Land Revenue and Tenancy Act, Sanvat 2007 [hereinafter referred to
as Act no. 66 of 1950]. The contesting defendant al so denied the case of
the plaintiffs that possession of the |land was restored to themon the
orders of the Collector and they were subsequently di spossessed. It was
al so pointed out that the order of the Collector, Devas [MP.] directing
restoration of |ands was set aside in appeal by the Board of Revenue.

After hearing | earned senior counsel Shri A K Chitale appearing on behalf
of the petitioners, we have formed an opinion that there was justification
neither on facts nor in law for the H gh Court to upset the concurrent
findings recorded by the courts bel ow and all ow t he appeal

The State of Madhya Pradesh represented before us by the | earned counse
appearing for it does not dispute the title and possession of the |ands
clainmed by the plaintiffs. The legal representatives of the sole contesting
respondent. no. 1 [defendant no. 1 ] have been duly served with a notice of
this appeal but they have not taken care to arrange for their
representation personally or through any counsel. W have, therefore,

oursel ves | ooked into the whole record. After hearing argunents advanced on
behal f of the petitioners and on perusal of the inpugned judgment passed by
the H gh Court in Second Appeal. We find that the | earned Judge has devoted
nore attention to decide the issue of restoration of possession and
subsequent di spossession of the plaintiffs . as raised by the plaintiffs. By
descri bing the concurrent findings of the courts below in favour of the
plaintiffs as 'perverse’ the Hi gh Court has interfered with the sanme and
re-appreciated the evidence to come to a conclusion against the plaintiffs.

The main issue based on claimof tile by the contesting parties was treated
to be without any nerit by Hi gh Court describing it as "a legal stormin
Tea cup". |In our opinion, the nain question to which the H gh Court to have
addressed itself was whether plaintiffs have proved their title to the suit
l ands and were entitled to the relief of grant of decree of declaration of
their title and possession of the |ands. On the issue of title, the Hi gh
Court in second appeal cane to the conclusion in favour of the contesting
def endant that the | ands of which possession was given to himfor
cultivation during the period of Ni.grani for the recovery of | oan

conferred on himtenancy right under Madhya Bharat Zami ndari Abolition Act,
Sanmvat 2003 [hereinafter referred to as Act no . 13 of 1951] ‘an Madhya
Pradesh Land Revenue Code, 1959. Surprisingly, the | earned Judge deciding
the Second Appeal recorded a conclusion that the |ands given for
cultivation to Ranji and through himto the contesting defendant during the
period of "Nigrani’ by the governnent were so given 'for and on behal f of
the recorded | and owners. Such a concl usion was wholly unwarranted in |aw
and for it there, was no foundation laid in the witten statenment or in

evi dence |l ed by the contesting defendant.

We consider it necessary to reproduce the inpugned part of the judgnent of
the H gh Court on the question of title of the |ands to denonstrate the
legal flaws in it :-

"It may briefly be mentioned that to my mind it will not make much of a

di fference except raising a legal stormin a tea cup by contesting that the
appel l ant did not hold the lands directly fromthe hol ders of the |ands
nanely the plaintiffs/respondents but that he held the | ands from
government officials as the | ands were under Nigrani for recovery of debts
on governnent dues. The sinple | egal position appears to be that Nigran
was not hi ng but supervision or managenent of the |lands for and on behal f of
the | andl ords on account of their default to repay the debt and
consequently the supervisor and manager stepped into shoes of defaulting

| andl ords who woul d be certainly open to exposure of the ex-proprietary

| egislation vis-a-vis the rights of cultivating tenant even fromthe
supervi sor or the manager’ of the lands Nigrani held for and on behal f of
the landl ords. The basic theme of the ex-proprietary legislationis 'land
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to the tiller’ unless the exceptions are clearly established to deprive of
their rights of enlargenment. Consequently, it does not lie in the nouth of
the plaintiffs/respondents to say that because the | and was not managed by
thensel ves but was managed through their agents, (in this case the
government agency by taking the land in Nigrani) the cultivating tenants
woul d not be entitled to enlargenent of their rights under the ex-
proprietary |egislation.

As a result of the finding that the appellant was in cultivating possession
of the suit |ands nuch before from 1954 and the case of the plaintiffs of

di spossessi on of the appellant of the |ands of Kam apur in 1954 and of the
| ands of village Khusai in 1961 having failed, it follows as a |l ega
consequence that the appellant/cultivator can certainly successfully resist
the claimof the plaintiffs for possession on the ground of the

appel l ant/cul tivator having a acquired Bhumi swam rights under the present
Code of 1959. His defence to that effect in answer to the claimin suit
succeeds ."

[Italics for inviting pointed attention]

It is not disputed that the contesting defendant came in possession of the
suit lands during the 'Nigrani’ period through the governnment. The | and was
taken in nigrani by the government only for the purpose of recovery of its
out standi ng | oan advanced to the plaintiffs. This arrangement for recovery
of loan through the supervision and managenent of |ands by the governnent
did not create any inter se relationship between the recorded owner and the
person to whomthe possession was given for cultivation. It is not disputed
that during N grani, possession was given to one Ranji Defendant no. 1
clained to have obtained Shikm rights fromRanji. There was no direct

rel ati onship of recorded owner and the contesting defendant no. 1. who was
i nducted in cultivating possession of the suit lands by Ranji. The Hi gh
Court, therefore, was clearly wong in coning to a conclusion that the
delivery of possession of the suit |ands by the governnent to Ranji and
though himto defendant for recovery of loan was an act 'for and on behal f
of the recorded owner.

The next issue that appears to have been answered wongly in favour of
contesting defendant no. 1 is that under the Madhay Bharat Zam ndary
Abolition Act, 1951 and Madhya Pradesh | and Revenue Code 1959, the

def endant no.l who came in possession of the suit |lands for cultivation
during the Nigrani period though the government had acquired status of
Bhum sawm . It is pointed out to us by the learned counsel appearing for
the petitioners that prior to comng into force of the MP Land Revenue
Code 1959, the provision of Madhya Bharat Land Revenue and Tenancy Act,
Sanvat 2007 [Act No. 66 of 1950] regulated the relationship of the parties
with regard to the land in suit. Section 54 in Part-11 of Chapter |V of the
Act of 1950 contains definitions of various categories of tenants and sub-
tenants. Learned counsel submits that in the revenue papers the plaintiffs
were recorded as 'Ryot Pattedar’ on the lands. They therefore, fall in the
definition of 'Pakka Tenant’ defined in Section 54(vii) as under :-

"54 (vii) Pakka tenant-neans a tenant who has been or whose predess or in

i nterest had been |lawfully recorded in respect of his holding a "Ryot
Pattedar™, ’'Mamuli Maurusi,’ Gair Maurusi, and Pukhta Maurusi® when this Act
cones into force or who may in future be duly recognised as such by a
conpetent authority.’

Sub- clause (viii) & (ix) of Section 54 of the Act of 1950 define 'ordinary
tenant’ and 'sub tenant’ as under :-

"54 (viii). Odinary tenant - neans a tenant other than a Pakka tenant and
shall not include a sun-tenant."

54(xi) Sub-tenant - neans a person who holds | and from a Pakka or an
ordinary tenant or froma holder of a service holding or forma
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concessi onal hol der as defined in sub-clause (x).

Al land owners recorded as 'Pakka tenant’ in accordance with Madhya Bhar at
Land Revenue and Tenancy Act, Sam vat 2007 [Act No. 1950] have been
conferred with status of Bhum swanmi under Section 158 (1) (b) of Madhya
Pradesh Land Revenue code, 1959 which reads thus :-

"158. Bhumi swam - (1) Every person who at the tine of comng into force of
this Code, belongs to any of the follow ng classes shall be called a

Bhum swani and shall have all the rights and be subject to all the
liabilities conferred i nposed upon a Bhum swam by or under this code,
nanely : -

(b) every person in respect of land held by himin the madhya bharat region
as a Pakka Tenant or as a Miafidar, |nandar, or Concessional hol der, as
defined in the Madhya Bharat Land Tenancy Act, Sam vat 2007 (66 of 1950)

The contesting def endant havi ng obtai ned cul tivating possession from Ranj i
to whom gover nment had gi ven possession during N grani for recovery of

| oan, does not fall in the definition of ' Pakka Tenant’, 'Ordinary tenant’
or 'Sub tenant’. As we have hel d above, the H gh Court was prina facie
wrong in assumng relationship of tenancy between the recorded owners and
def endant no. 1. The | ands were handed over during 'Nigrani’ by the
government to a cultivator/Ranji for the |imted purpose of recovery of

out standi ng | oan. This delivery of possession during N grani by the
government to a cultivator cannot create any direct or indirect

rel ati onship between the recorded owner of the land and the cultivator
concerned. The handi ng over of |land by the State to a cultivator for
recovery of its | oan was a coercive actionagai nst the | and owner and not
an act on his own volition. Such action on the part of the State can create
no relationship inter se of tenancy between | and owner and the cultivator
who has been indicted by the State. Neither the provisions of Madhya Bhar at
Land Revenue and Tenancy Act, 1950 not the Madhya Pradesh Land Revenue
Code, 1959 confer any status of "tenant’ or Bhunmi swam /on such a person who
enters upon lands for cultivation during N grani period of the government.
The reference to the provisions of Madhya Bharat Zani ndary Abolition Act
No. 13 of 1951 was wholly in appropriate as it was nobody’s case that the
plaintiffs were proprietors or Zam ndars and any rights were acquired by

t he defendant under the said Act.

The concl usion, therefore, drawn by the H gh Court in favour of defendant
no. 1 that he acquired right of '"tenant’ is unsustainable in |aw

No plea of limtation was raised by the defendant. In our opinion, even if
the plaintiffs case of their having been restored to possession and
subsequent |y di spossessed is held to be a nmake-believe story and hence
unreliable, the plaintiffs deserve to succeed on the basis of their title
and right to clai mpossession fromthe contesting defendant who had | ost
all rights to continue in possession of the I and after ‘the period of

Ni grani was over and the |oan had been sati sfi ed.

Consequently, we allow this appeal and set aside the inpugned judgnment of
the H gh Court Passed in Second Appeal. In consequence, the judgenent of
the trial court and the First Appellate Court shall stand restored. Since
the contesting defendant [l egal representatives of respondents no. 1] were
not represented before us, we would | eave the parties to beat their own
costs in this appeal




