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The Judgrment of the Court was delivered by SH VARAJ V. PATIL, J. Leave
gr ant ed.

The question that arises for consideration in this appeal is whether a
Letter of Confort furnished on the same day of a Settlement arrived at
during conciliation signed by both the parties and authenticated by the
Conciliators is enforceable in the same manner as an arbitrati on award
under Section 74 read with Sections 30 and 36 of the Arbitrati on and
Conciliation Act, 19967

The appel | ant - Mysore Cenents Limted contracted by its letters dated Apri
22, 1994 and July 30, 1994 with the respondent-Svedala Barmac Limted, a
conpany based in New Zeal and, for the supply and conm ssioning of two sets
of Barmac 9600 DUOPACTOR rock-crushi ng machines for \its cenment plant at
Danph vide two separate letters dated July 30, 1994. Mysore Cenents al so
contracted with another subsidiary of Barmac Ltd. for the supply and

conmi ssioning of four Vibrating Ripo flo Screens. On failure of nachinery
to crush linestone in accordance with the respondent’s assurances, the
appel | ant served a notice for arbitration on the respondent. However, at
the respondent’s request subsequently, the appellant agreed to conciliation
at New Del hi. As a result, a "Menorandum of Conciliation" dated Decenber
18, 1997 was signed by both the parties and authenticated by the
Conciliators, According to the appellant, on the sane day, asa part of the
sanme transaction and pursuant to the Causes 9 and 10 of the said
Menorandum to conpensate the appellant in case of failure of conpletion or
nodi fication of the work on two lines, a letter was sent to the parties
signed by the same, Marketing Director, M. lan Rodger, who had signed the
" Menmor andum of Conciliation . According to the appellant, this Letter of
Confort, having regard to the stipulations and undertakings contained in
the Menorandum of Conciliation, fornmed part of the said Menorandum and t hat
the parties had finally and conclusively determ ned the anmount of
conpensation to be paid nonthly by the respondent to the appellant unti

the machinery was set right. The appellant approached the Hi gh Court for
enf orcenent of the same through execution. A |earned single Judge of the

H gh Court dism ssed the execution petition holding that the alleged
decision of the conciliators is not a decision within the nmeaning of
Section 74 of the Arbitration and Conciliation Act, 1996 (for short 'the
Act’) and further assuming it to be a decision of the Conciliators, there
was no finding whereby the Conciliators had fixed any conpensation to be
paid to the appellant in case the work was not conpleted within the
situated period. This order of the H gh Court dated 4th May, 2000

di sm ssing the execution petition filed by the appellant is under chall enge
in this appeal

In addition to the facts stated above, it may be useful to refer to a few
nore dates and events for proper appreciation of the respective
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contentions. First round of conciliation proceedings were held from
Decenber 15, 1997 to Decenber 18, 1997 and the terms of Settlement between
the parties were recorded in the Menorandum of Conciliation. The Letter of
Confort of the sane date dated 18.12.1997 was issued in favour of the
appel l ant to conpensate at the rate of Rs. 20 |lacs per nmonth per line in
case they failed to rectify line Il by April 30, 1998 and line | by August
30, 1998. According to the appellant, respondent could not conplete the
nodi fication work of Iine Il by April 30, 1998. Another round of
conciliation was called at the request of the respondent and sonme nore tine
was granted to carry out nodifications; the respondent admitted that the
best results guaranteed coul d not be denonstrated/achi eved on a consi stent
basis during trial; the respondent was not able to fulfill any of their
assurances. The parties nmet again on 12-13, August, 1998 but coul d not
reach on any consensus and decided to call off the third conciliation
proceedi ngs. The appel lant issued a | egal notice dated 27th August, 1998 to
the respondent demanding refund of the ampunt of Rs. 937.56 |acs being the
price of the Barmac Crushing System and associ ated equi pnent required for
it alongwith interest @24% per annum and al so danages anounting to Rs. 567
| acs as on August 22, 1998 for the loss incurred due to non-functioning of
Bar mac Crushing System In addition, it called upon the respondent to
conpensate the appellant @Rs. 40 |lacs per nonth in view of the Menorandum
of Conciliation and Letter of Confort dated 18.12.1997. Thereafter as

al ready stated above, the appellant filed Execution Petition No. 264/98

bef ore the Hi gh Court of Delhi on 30.10.1998 cl aim ng an amount of Rs. 200
lacs from May to Septenber, 1998 and Rs. 40 | acs per nonth from Cctober,
1998 onwards al ongwi th interest, @18% per annum The appellant also filed
claimbefore the Arbitrators on remmining i ssues not covered within the
reference of conciliation. It is stated that the issue of conpensation as
contained in the said Menorandum of Conciliation and the Letter of Confort
has not been raised in the arbitrati on proceedi ngs.

In order to find answer to the question set out above, the two docunents
whi ch have naterial bearing need a closer look. They are extracted bel ow -

"(1) MEMORANDUM OF CONCI LI ATl ON PROCEEDI NGS

Reg : Disputes and di fferences between Mysore Cenent Ltd. (Units D anond
Cenent) and Svedal a Barnac Ltd

. Mysore Cenments nominated M. D.C  Singhania as Conciliator on its part
and Svedal a nominated M. R Rajagopalan as Conciliator onits part w thout
prejudice to the rights, obligations, contentions and renedi es of the two
parties in the matter.

. The Conciliators comrenced their proceedings on 15th Decenber, 1997
at 2.30 at Hotel Vasant Continental. New Delhi and continued till 18th
Decenmber, 1997. The Conciliators feel very glad to record that both the
parties were very co-operative and hel pful in reaching certain conmon

poi nts of agreenent between them As a result thereof both the parties
agreed that Svedala nay imedi ately comence work and take steps to nodify
the Barmac System and Svedal a agreed to conpete the nodification work of
Line Il by 30 April, 1998. Modification work on Line'l will be conpleted by
31st August, 1998 by Syedal a.

[l Soon after the nodification work is conpleted on Line II' by 30th
April, 1998, trial runs will start imediately. After the success of the
trial run is agreed nmutually and provided Line Il trials are conpleted, no
later than 30 days fromthe conpletion of work on Line Il, work on Line
will also start.

I V. Svedala is quite confident that after the conpletion of the

nodi fication work, overall objective of installing the Barmac System wi ||
be achieved. It is agreed by Mysore Cenents Ltd., that they will extend
their full co-operation and support in the nodification work to be done by
Svedal a.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

10

V. Svedala will take the follow ng steps:-

1. Supply the Electric/Hydraulic Cascade Control Device, which wll
allow for the control of the cascade and therefore notor power draw from
the control room

2. Supply the Renpte Thernal Model read out neter which will allowthe
operators to nmonitor the power draw and with the aid of the Cascade Contro
Devi ce to avoid notor overl oad.

3. Supply the Control Device to integrate the existing feed rate
control and closed circuit |oad nmeasurenent equi pment. This control device
will automatically regulate the new feed rate to the Barmac Circuit based
on the Cosed Circuit Tonnage being fed into the Barmac Crusher

4. Supply Suitable Belt weigner (Belt Scale).

5. Supply of 2x300 KW 415 Volts notors and notor control equipnent to
i ncrease ‘capacity of the Barmac Crusher

6. Recomend t he approprlate screening nmedia to ensure availability
for trial. If this nmedia is not already avail able, Svedala to arrange

suppl y.

7. Provide the Engineering in time, for the installation of a conveyor
di scharge device that will be activated by a netal detector (supplied by

Mysore Cements Ltd.) This discharge device will allow for the renoval of
the portion of material on the conveyor that contains the netal, detected
by the netal detector.

8. Supply Supervision of all installation and nodification work as
described in item1 to 6 above including the engi neering docunmentation
required for Mysore Cenments to carry out their scope of work.

VI . Mysore Cenents Ltd. is required to do the follow ng :-

1. Provide, install and connect wiring of a suitable size and
specification to connect the devices supplied by Svedala to the power
supply and control room

2. To ensure continuous and adequate power and material supply for a
full 5-day trial

3. Allow full control and access to the Barmac circuit to Svedal a
during the period of trial

4. Provi de access to the data required by Svedala to neasure the tota
specific power requirenent as it is at present and as the trials proceed.

5. Provi de Engi neering drawi ngs and data to enabl e Svedal a to engineer
and carry out all the nodifications as stipul ated above.

6. Carry out the nodifications and installation work to conplete the
installation at the conveyor netal discharge device as engi neered by
Svedal a (Refer to item 7 under Svedala's responsibilities.)

VIl. Any conplaint or grievance regardi ng any kind of non-cooperation by
Mysore Cenents Ltd. will be brought pronptly to the notice of the
Conciliators by Svedal a.

VII1.Conciliators can al so nom nate sone i ndependent technical expert in
consul tation and acceptable to both parties, to be present at the site to
review the progress and/or at the tine of trial runs or performance test,

if need be. The cost including expenses of such a technical expert shall be
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shared equally by Svedal a and Mysore Cenents.

I X. To make Mysore Cenents Ltd. confortable, Svedala has agreed to give a
Letter of Confort in favour of Mysore Cements Ltd., ensuring (subject to
Mysore Cements Ltd. performing their obligations) that the nodification
work of Line Il will be conpleted by April 30, 1998 and Line | by 31st
August, 1998.

X. It is further clarified that liabilities undertaken by Svedala to
conpensate Mysore Cenents Ltd. are subject to Mysore Cenments performng
their part of the work in a timely manner to achi eve the target date of
conpletion. In the unlikely event of Mysore Cenents not preformng their
scope of work, as contained in this nenorandum in a tinmely manner, Svedal a
reserves the right to performthe sane thensel ves.

Xl . It is again made clear that the conciliation proceedi ngs and

what ever else is said, done and agreed is without prejudice to all rights
of the parties.

XI'l. Nothing contained in this Menorandum shall anpunt to any adm ssion by
ei ther party nor the parties assune any additional liability other than
those stipulated in the contract.

XI'1l1. Now the conciliation proceedings stand adj ourned and shall be resuned
as and when need arises in future.

Sd/ -
Sd/ -

R Raj agopal an D. C. Singhania
The terns of the conciliation settlenment are agreed to and accepted by us.
For Svedal a Barnmac Ltd. For Mysore Cements Ltd."

"2. LETTER OF COVFORT

Decenber 18, 1997

Ms. Mysore Cenments Ltd.

(Uni ts-Di anond Cenents

Di anmond 11

Danoh, Narasingarh, MP.

3RD Fl oor, Tower B-|

Gol den Encl ave

Ai rport Road Bangal ore-500 107

Dear Sirs,
1. I n pursuance of our agreenent in the conciliation proceedings to
undertake the nodification work of Line Il and - Line I, we hereby assure

you that the nodification work of Line Il shall be conpleted by 30th April
1998 and on conpletion of the trial run of this line, nodification work on
- Line | shall thereafter also be commenced and which shall be conmpl eted by
31st August, 1998. W hereby assure and guarantee that in case the

nodi fications work of Line Il is not conpleted by 30th April, 1998, we
shal | conpensate you at the rate of Rs. 20 | akhs per nonth (pro rate for
part of a nonth) for the period of del ay.
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2. Simlarly after the trial run of Line Il, if we fail to conplete
the work of Line | by 31st August, 1998, we shall conpensate you at the
sanme rate for the del ayed period.

3. In the event of any arbitration or court proceedi ngs taking place
at any tine, between Svedal a Barrmac and Mysore Cenents Ltd. in regard to
the contract for the Barnac System supplied to Mysore Cenents Ltd. and
consequent to which we are required to nmake any paynent to Msore Cenents
Ltd., the amount of conpensation, if any, already paid by us in terns of
Paras 1 and 2 above shall be adjusted/deducted fromthe paynment. If any, to
be made by us consequent to the award of the arbitrators/courts.

Yours faithfully, Svedal a Barmac Ltd.
| an Rodger Marketing Director”

Shri K. K. Venugopal, the |l earned Senior Counsel for the appellant nmade

el abor at e subm ssi ons taking pains to explain the background facts, the
nature, scope, object and purpose of conciliation, arbitration and

adj udi cation by courts to contend that conciliation is a fundanentally
different -alternative dispute; in conciliation, however, apart from
consensual selection of the forum even the dispute is settled by agreenent
and not by adjudication. Under Section 74 read with Sections 30 and 36 of
the Act, settlenent agreements are enforceable as if they are arbitration
awards : in a sense, aconciliation settlenent is anal ogous to a conprom se
agreenment or consent jorder which is enforced by using the machinery of the
court; renedies in alternative dispute resolution nodes such as arbitration
must be nore flexible than in traditional litigation. According to the

| earned Seni or Counsel, in cases such as this, where the aggrieved party
has given up its right to go to a binding forumsuch as arbitration or a
civil suit in order to go in for conciliation proceedings at the request of
the other party, the courts should be extrenely reluctant not to enforce a
conciliation settlenent agreenent at the behest of the other party. This is
especially so where both the parties have shown by their subsequent conduct
that they consider the conciliation settlenent agreement to be binding and
enforceable. It was submtted that to refuse to enforce the settl enent
agreenment, would amount to rewarding bad faith in the conciliation process.
He urged that in the present case, the conciliation settlenment agreenent
dat ed Decenber 18, 1997 entered into by the parties satisfied all of the
requi renents of Section 73 of Act. I'n particular the Conciliation
Settlenment was drafted by the conciliators and the parties during
conciliation proceedings as provided in Section 73 (2) and bears the
signature of the representatives of both parties at the end of the docunent
as required by Section 73(3) of the Act. It has al so been authenticated by
the conciliators at the end of the docunment-as required by Section 73(4) of
the Act. Consequently, the Conciliation Settlenment has becone final and

bi nding on the parties as set out in Section 73(3) of the 1996; Act. He

al so submitted that there is no overlap between the current proceedings for
execution of the Conciliation Settlenment and the arbitration proceedi ngs
separately being conducted pursuant to the arbitration clause; the two
proceedi ngs are distinct and i ndependent and the Conciliation Settl enent
cannot be sent to the arbitral tribunal. He enphasized that heading of a
document cannot determine its binding nature; in case . or a contract, it is
wel |l -settled that it is really the intent of the parties that will govern
whether it is to be construed as a binding agreenent and not the headi ng of
the docunent. Pursuing his subm ssions, he stated that various clauses of
the Conciliation Settlenment inpose binding obligations on each of the
parties and even the subsequent conduct of the parties also shows the

bi ndi ng character of the Conciliation Settlenent. In the present case, the
Letter of Confort nust be treated as integral part of the Conciliation
Settlement and binding on the parties. He added that a reference in an
agreenment to another docunent such as Letter of Confort can result in the
Letter of Confort being incorporated into the agreenent as in this case,
Settlement Agreement and Letter of Confort are executed on the sane day
cont enmpor aneously. I n support of his subm ssions, he drew our attention to
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rel evant clauses in the Menorandum of Conciliation and Letter of Confort.
He read the preanmble of the Act which states that one of the objects of the
UNCI TRAL Conciliation Rules enbodied in Part 111 of the Act is to nmake "a
significant contribution to the establishment of a unified | egal framework
for the fair and efficient settlement of disputes arising in Internationa
commercial relations.” He submitted that this Court should ensure that the
intention of the Parlianent reinforcing the Systemof Alternative Dispute
Resolution in India is not frustrated by the hyper-techni cal approach taken
by the respondent. This Court may see that Part |Il does not becone
redundant by accepting technical definition as to enforceability raised by
the respondent.

Shri F.S. Nariman | earned Seni or Counsel on behal f of the respondent
submitted that the inpugned order is well-justified and the view taken by
the High Court is a right view He contended that the thrust of the

subm ssions in short and substance anmount to asking for the enforcement of
the Letter of Confort in execution proceedings which is not pernissible
unl ess there is a conciliation settlement in terns of and as required to in
Section 73 of the Act; there is nothing to show that the Letter of Confort
is incorporated in he Settlenent Agreenents; there was no termnation of
conci |l i ation proceedi ngs under Section 76(a) by the signing of the

Settl ement Agreenment by the parties on the date of Agreenent. According to
him Letter of Confort is only an interimarrangenent and the dispute is
pendi ng before the Arbitrators. He submitted that where a statute

prescri bes a procedure for doing sonething, the same course nust be

foll owed and the procedure prescribed nust be adhered to. Since the Letter
of Confort and the Menorandum of Conciliation do not nmeet the requirenents
of Section 73, they cannot be given status of Settlenment Agreenent under
Section 74 to deemthem as an arbitral award under Section 30 so as to
enforce themin execution proceedi ngs straigthaway,

We have carefully considered the subm ssions nade on behal f of either side.

The relevant Sections of the Act which are required to be kept in view
whi | e deciding the appeal are extracted bel ow

"30. Settlement- (1) It is not inconpatible with an /arbitrati on agreenent
for an arbitral tribunal to encourage settlenment of the dispute and, with
the agreenment of the parties, the arbitral tribunal nay use nediation
conciliation or other procedures at any time during the arbitra
proceedi ngs to encourage settl enent.

(2) If, during arbitral proceedings, the parties settle the dispute, the
arbitral tribunal shall term nate the proceedings and. if requested by the
parties and not objected to by the arbitral tribunal, record the
settlenent in the formof an arbitral award on agreed terns.

(3) An arbitral award on agreed terns shall be made in accordance with
section 31 and shall state that it is an arbitral award:

(4) An arbitral award on agreed terns shall have the sane status and effect
as any other arbitral award on the substance of the dispute.

36. Enforcenent- Were the tinme for making an application to set aside the
arbitral award under section 34 has expired, or such application having
been made, it has been refused the award shall be enforced under the Code
of Civil Procedure, 1908 (5 of 1908) in the sane manner as if it were a
decree of the court.

73. Settlement agreement-(1) Wien it appears to the conciliator that there
exi st elenents of a settlenment which nmay be acceptable to the parties, he
shall fornulate the terns of a possible settlenment and subnmit themto the
parties for their observation after receiving the observations of the
parties, the conciliator may refornulate the terms of a possible settlenent
in the light of such observations.
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(2) If the parties reach agreenent on a settlement of the dispute, they
may draw up and sign a witten settlenment agreenent. |If requested by the
parties, the conciliator may draw up, or assist the parties in draw ng up,
the settl ement agreemnent.

(3) Wen the parties sign the settlenment agreenent, it shall be final and
bi nding on the parties and persons cl ai ning under themrespectively.

(4) The conciliator shall authenticate the settlenent agreement and
furnish a copy thereof to each of the parties.

74. Status and effect of settlenment agreenent- The settl enent agreenent
shal | have the sane status and effect as if it is an arbitral award on
agreed terns on the substance of the dispute rendered by an arbitra
tribunal under section 30.

76. Term nation of conciliation proceedings - The conciliation proceedings
shal | be terninated-

(a) by -the signing of the settlenent agreenment by the parties on the
date of the agreenent; or

(b) by a witten declaration of the conciliator, after consultation with
the parties, to the effect that further efforts at conciliation are no
| onger justified, on the date of the declaration; or

(c) by a witten declaration of the parties addressed to the concili ator
to the effect that the conciliation proceedings are term nated, on the date
of the declaration; or

(d) by a witten declaration of a party to the other party and the
conciliator, if appointed, to the effect that the conciliation proceedings
are ternminated, on the date of the declaration."

The High Court dism ssed the petition for enforcement by way of execution
under Section 36 of the Act by the inpugned order for the reasons that (1)
in the decision of the Conciliators, no finding has been given as to what
wi Il happen in the event of the respondent not carrying out the

nodi fication within the period nentioned therein; (2) there was no
settlenent agreement within the neaning of Section 74 of the Act;

(3) assuming it to be a decision of the Conciliators under the provisions
of the Act, there was no finding that the Conciliators had fixed any
conpensation to be paid to the appellant in case the work was not conpleted
within the stipulated period; (4) noreover, there was a dispute as to who
was responsible for not conpleting the work within the period nmentioned;
and (5) the Letter of Confort witten by the respondent to the appellant
agreeing to pay conpensation in case the work was not conpleted within the
peri od nentioned could not be enforced under Section 36 of the Act.

From C ause (1 X) of the Menorandum of Conciliation Proceedings, it is clear
that the respondent has agreed to give a Letter of Confort in favour of the
appel | ant ensuring (subject to Mysore Cenents Ltd., performng their
obligations) that the nodification work would be conpleted within the tine
mentioned therein. It is not stated in the said Menorandumthat the Letter
of Confort shall be part and parcel of it; the said C ause only indicates
that the respondent agreed to give a letter: there is nothing to show t hat
the said letter gets incorporated in the Menmorandum under the Menorandum
guantum of compensation is not mentioned, so also it does not state what
follows in case of default of conpletion of the nodification work; the
conpl etion of nodification of the work was subject to the appellant
performng their obligations : there appears to be dispute in regard to
sati sfactory conpletion of the work and as to who committed breach of
obligation. The Letter of Confort starts with the sentence that in
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pursuance of the agreenent in the Conciliation Proceedings to undertake the
nodi fication work, assurance was given that the nodification work of Line
Il shall be conpleted by 30th April 1999, and on conpletion of the tria
run, nodification work on Line |I shall thereafter also be conmenced and

whi ch shall be completed by 31st August, 1998. Further assurance was given
that in case the nodification work was not conpleted within the tine,
conpensation at the rate of Rs. 20 lacs for each Iine would be given. It is
al so made clear that in the event of any arbitration or court proceedi ngs
taki ng place between the parties and consequent to which the respondent is
required to make any paynment to the appellant, the anpbunt of conpensation
if any, already paid in terms of paras 1 and 2, shall be adjusted/deducted
fromthe paynment, if any, to be nade by them consequent to the award of the
arbitrators/courts. There is also nothing in the Letter of Confort as to
what happens in case of dispute as to the satisfaction of nodification work
or otherwi se arose. This Letter of Confort gives an assurance for paynment
of compensation but it is difficult to say that even in case of dispute as
to the satisfactory conpletion of nodification work, still the conmpensation
amount has to be paid, that too in the absence of any adjudication by any
authority in that regard. This Letter of Confort in the beginning itself
states that it is pursuant to the agreenment in the conciliation proceedings
and not that it shall formpart of the Menorandum of Conciliation

Section 73 of the Act speaks of Settlenent Agreenment. Sub-section (1) says
that when it appears to the Conciliator that there exist elenents of
settlenment which nay be acceptable to the parties, he shall formulate the
terns of a possible settlenent and subnmit themto the parties for their
observation. After receiving the observations of the parties, the
Conciliator may reformulate the terms of a possible settlement in the Iight
of such observations. In the present case, we do not find there any such
formul ati on and refornulation by the Conciliator Under sub-section (2), if
the parties reach a settlenent agreenent of the dispute on the possible
terns of settlement formulated, they nmay draw up and sign a witten

settl enent agreenent. As per sub-section (3) when the parties sign the
Settl ement Agreement, it shall be final and binding on the parties and
persons cl ai m ng under themrespectively. Under sub-section (4), the
Conciliator shall authenticate the Settlenent Agreenent and furnish a copy
thereof to each of the parties. Fromthe undi sputed facts and | ooking to
the records, it is clear that all the requirenents of Section 73 are not
conplied with.

This Court in Haresh Dayaram Thakur v. State of Mharashtra and Os.,
[2000] 6 SCC 179 while dealing with the provisions of Sections 73 and 74 of
the Act, in para 19 of the judgment as expressed thus:-

"19. Fromthe statutory provisions noted above the position is manifest
that a conciliator is a person who is to assist the parties to /settle the
di sputes between them am cably. For this purpose the conciliator i's vested
with wi de powers to decide the procedure to be followed by himuntramel |l ed
by the procedural law like the Code of Civil Procedure or the Indian

Evi dence Act, 1872. \When the parties are able to resolve the dispute

bet ween t hem by mutual agreenent and it appears to the conciliator that
there exists an el enent of settlenment which may be acceptable to the
parties he is to proceed in accordance with the procedure laid down in
Section 73, fornmulate the ternms of a settlenent and make it over to the
parties for their observations; and the ultinate step to be taken by a
conciliator is to draw up a settlenent in the |ight of the observations
nmade by the parties to the ternms fornulated by him The settlenent takes
shape only when the parties draw up the settl enent agreenent or request the
conciliator to prepare the same and affix their signatures to it. Under
sub-section (3) of Section 73 the settlenents agreenment signed by the
parties is final and binding on the parties and persons cl ai mi ng under
them It follows therefore that a successful conciliation proceeding cones
to an end only when the settlenment agreenent signed by the parties cones
into existence. It is such an agreenment which has the status and effect of
| egal sanctity of an arbitral award under Section 74."
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It is well-settled that if the statute prescribes a procedure for doing a
thing in a particular way, it has to be done accordingly. Para 20 of the
same judgnent in this regard reads thus:-

"20. In the case in hand, as appears fromthe materials on record. no such
procedure as prescribed under-Part IIl of the Act has been followed by the
conciliator. The conciliator appears to have hel d sonme neetings with the
parties in which there was di scussion and thereafter drew up the so-called
settl enent agreenent by hinmself in secrecy and sent the sane to the court
in a sealed cover. Naturally the so-called settlenent agreement drawn up by
the conciliator does not bear the signatures of the parties. As the

i mpugned order shows, the said settlement has been given a status higher
than an arbitral award inasnmuch as the Court has refused to even entertain
any objection against the said settlenment agreenent reiterating the
position that the settlement arrived at by the conciliator will be binding
on the parties. The conciliator-who is a former judge of the H gh Court and
the | earned judge who passed the inpugned order failed to take note of the
provi sions of the Act and the clear distinction between an arbitration
proceedi ng and a conciliation proceeding. The | earned judge in passing the
i mpugned order-failed to notice the apparent illegalities conmitted by the
conciliator in drawing up the so-called settlenment agreement, keeping it
secret fromthe parties and sending it to the Court wthout their
signatures on the same. The position is well settled and if the statute
prescri bes a procedure for doing a thing, a thing has to be done according
to that procedure. Thus the order passed by the high Court confirmng the
settl enent agreenent received fromthe conciliator is wholly
unsupportabl e."

There is no difficulty in accepting the argument that a Conciliator is a
person who is to assist the parties to settle the disputes between them
am cably unlike an arbitrator who has an adjudicatory function. But that
does not dispense with satisfying the requirenments of Section 73 in
bringi ng out a binding Settl ement Agreenent.

If the Settlenent Agreement comes into existence under Section 73
satisfying the requirenents stated therein, it gets the status and effect
of an arbitral award on agreed terns on the substance of the dispute
rendered by an arbitral tribunal under Section 30 of the Act. The
submi ssi on that when there was substantial conpliance with the requirenents
of Section 73, as in the present case, when the parties have arrived at a
Settl ement Agreement like the parties before any civil court filing a
conprom se petition, there should be no inpedinent to take up execution
based on such a conproni se or agreenent, cannot be accepted. Even a
conprom se petition signed by both the parties and filed in the court per
se cannot be enforced restoring to execution proceedi ngs unless such a
conprom se petition is accepted by the court and the court puts seal of
approval for drawi ng a decree on the basis of conpronise petition. In the
present case, |ooking to the Menorandum of Concili ati on Proceedi ngs and
Letter of Confort, it is true that parties have agreed to certain ternms,
but they cannot be strai ghtaway enforced by taking up execution

proceedi ngs. As rightly held by the H gh court for the reasons stated in
the i npugned order on the basis of the Letter of Confort execution
proceedi ngs could not be taken up under Section 36 of the Act. Wen the
facts are disputed as to the satisfaction of the nodification work and as
to the breach of obligations even in relation to the nodification work by
either party, the H gh Court was right in passing the inmpugned order. It
may be again stated here that at the end of Menorandum of Conciliation
Proceedings, it is stated that the terms of Conciliation Settlenent are
agreed to and accepted by both the parties. Conciliators and both the
parties al so have signed the sane but the procedure as indicated and
various steps contenplated in Section 73 of the Act were not adhered to.
This apart, as already stated above, in this Menorandum neither
consequences for not conpleting the nodification work are stated nor any
amount of conpensation is fixed. In this case virtually Letter of Confort
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is sought to be enforced. This Letter of Confort, in our view, could not be
accorded the status of Settlenent Agreenment to bring it within the neaning
of Section 74 of the Act to treat it as an arbitral award under Section 30
of the Act so as to enforce it under Section 36 of the Act. In the present
case, the Conciliation proceedings were not term nated but they were only
adj ourned. Under Section 76 of the Act, the proceedings shall be term nated
as per clauses (a) to (d) of the said Section. If there was Settl enent
Agreenent under Section 73, Conciliation Proceedi ngs woul d have been

term nated under Section 76(a) of the Act. This is yet another pointer

agai nst the appellant’s case. It is also not possible to agree with the
subm ssion that this Menorandum of Conciliation and the Letter of Confort
could be treated as interimaward in the absence of any Settl enent
Agreenent as al ready di scussed above. It is not every agreenent or
arrangenent between parties to the disputes, arrived at in whatever manner
or form during the pendency of conciliation proceedings that automatically
acquires the status of a settlenment agreenent within the neaning of Section
73 of the Act so as to have the same status and effect as if it is an
arbitral award, for being enforced as if it were a decree of the court. It
is only that agreenent which has been arrived at in conformty with the
manner st'ipul ated and form envi saged and got duly authenticated in
accordance with Section 73 of the Act, alone can be assigned the status of
a settlement agreenment, within the neaning of and for effective purposes of
the Act, and not otherwi se. W find in spite of our careful scrutiny,
serious deliberations and analysis of the materials on record, particularly
the Menorandum of Conci'liation Proceedi ngs and the Letter of Confort, that
either taken individually or even together - they or any one of them cannot
legitimately claimto be entitled to or assigned the status of a settlenent
agreement within the meaning of Section 73, for purposes of the Act. In our
view, they fall short of the essential |legal pre requisites to be satisfied
for being assigned any such status, despite our endeavour to view themwth
a |iberal approach in the background of the objects and purposes underlying
conciliation, arbitration and alternative node of settlenment of disputes.

Shri K. K. Venugopal , |earned Senior Counsel cited before us various

aut horities and decisions including a number of foreign authorities
relating to principles of arbitration and conciliation. He took great pains
to explain the purpose and object (of the Act as to how the courts should

| ook to advance the object and purpose of the Act instead of accepting the
technical plea. There may not be dispute on the principles of |aw contained
in the various decisions cited by him W do not wish to refer to them as
we are deciding this appeal on first principles |ooking tothe plain

| anguage and content of the various provisions of the Act and applying them
to the facts of the present case. W are infornmed that the arbitration
proceedi ngs are pendi ng between the parties. It is open to the appellant to
avail such renedies as are available in | aw on the basis of Menorandum of
Conciliation Agreenment and Letter of Confort by approachi ng conpetent court
or raising any arbitration dispute as is permssible in law As per section
77 of the Act, the parties shall not initiate, during the conciliation
proceedi ngs any arbitral or judicial proceedings.in respect of a dispute
that is the subject matter of the conciliation proceedings except that a
party may initiate arbitral or judicial proceedings where in his opinion
such proceedi ngs are necessary in preserving his rights.

For the reasons stated, discussion made and having regard to the facts and
circunst ances of the case, we do not find any nerit in this appeal. Hence,
the same is disnissed but with no order as to costs.




