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The following Order of the Court was delivered

SYED SHAH MOHAMVED QUADRI. J. The short point that arises in these appeals
by the Revenue, against the order of the Custons, Excise and Gold (Contro
) Appellate Tribunal, New Del hi, is whether show cause notice dated March
6, 1998 issued by the Deputy Collector, Central Excise, Jaipur, invoking
proviso to Section 11-A of the Central Excise Act, 1944 is valid in | aw?

The respondent - assessee manuf act ur ers-goods of copper and copper all oys.
Shel I s and bl anks manufactured by it were cleared without paynent of excise
duty and were captively consumed-as in manufacture of pipes and tubes
during the period March-1, 1981 to Decenber 5, 1985. The Deputy Coll ector,
Central Excise, Jaipur, issued notice to the assessee on March 6, 1986

i nvoki ng the proviso to Section 11-A of the Central Excise Act, 1944 (for
short, "the Act’) to show cause why duty ambunting to Rs. 11, 83,19476.94

| evi abl e on shells and bl anks for the period between March 1, 1981 to
Decenmber 5, 1985 should not be recovered, seized goods should not be
confiscated and penalty should not be inposed. In reply, the assessee,

inter alia, challenged the validity of the notice to show cause issued by
the Deputy Collector, Central Excise, Jaipur. By his order dated April 12,
1989, the Collector, Central Excise Jaipur, upheld the validity of the said
noti ce, partly upheld the demand of duty, ordered confiscation of seized
goods and i nposed a penalty of Rs. 25 | akhs. The order of the Collector
uphol ding the validity of the said show cause notice dated March 6, 1986
was assail ed before the Custons, Excise and Gold (Control) Appellate

Tri bunal, New Del hi (for short, 'the Tribunal’'). On March 25, 1991, the
Tribunal, by majority, held the show cause notice to be invalid. It is from
that order of the Tribunal that the present appeal's have arisen.

M. T.L.V. lyer, learned senior counsel appearing for the appellant-
Revenue, contends that even if the notice is held to be invalid for the
ext ended period under the proviso, it has to be treated as valid for the
shorter period of six nonths.

To appreciate the contention of the |earned counsel, it wll be useful to
read Section 11-A of the Act, as it stood at the material date, insofar as
it is relevant here :

"11- A Recovery of duties not levied or not paid or short-levied or short-
pai d or erroneously refunded - "Wen any duty of excise has not been |evied
or paid or has been short-levied or short-paid or erroneously refunded, a
Central Excise Oficer may, within six nonths fromthe rel evant date serve
noti ce on the person chargeable with the duty which has not been |evied or
pai d or which has been short-levied or short-paid to whomthe refund has
erroneously been made, requiring himto show cause why he shoul d not pay
the ampbunt specified in the notice
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Provi ded that where any duty of excise has not been |levied or paid or has
been short-1evied or short-paid or erroneously refunded by reason of fraud,
collusion or any wilful mis-statenent or suppression of facts, or
contravention of any of the provisions of this Act or of the rul es nade
thereunder with intent to evade payment of duty, by such person or his
agent, the provisions of this sub-section shall have effect, as if for the
words ' Central Excise Oficer’, the words 'Collector of Central Excise’

for the words 'six nonths', the words 'five years’ were substituted.

Expl anati on-Where the service of the notice is stayed by an order of a
court, the period of such stay shall be excluded in conputing the aforesaid
period of six nonths or five years, as the case may be."

From a perusal of the aforenentioned section, it is clear that a Centra
Excise Oficer is empowered to issue notice to the person chargeable with
the duty of excise which has not been levied or paid or has been short-

| evied or short-paid or erroneously refunded within six nmonths fromthe

rel evant dated requiring himto show cause why he should not pay the anount
specified in the notice. The proviso enables the Collector of Centra

Exci se to-issue such a notice in respect of a period of five years instead
of six nonths, if the non-levy or non-paynent or short-levy or short-
payment or erroneous refund was by reason of fraud, collusion or any wlful
m s-statenment or suppression of facts or contravention of any of the

provi sions of the Act or the Rules nmade thereunder with an intent to evade
paynment of duty by such persons or his agent. It is obvious that at the
material date, the authority to issuethe notice to show cause under the
proviso to Section 11-A of the Act, was the Collector of Central Excise.

Admittedly, the inmpugned notice was issued by the Deputy Collector, Centra
Exci se invoking the proviso to Section 11-A for the extended period which
postul ates satisfaction of the Collector on the question of fraud,
collusion or wilful nis-statenment or supersession of fact or contravention
of any provisions of the Act and the Rules nade thereunder for invoking a
| arger period of five years, i.e:, fromMrch 1, 1981 to Decenber 5, 1985.
It follows that such a notice coul d have been issued only by the Coll ector,
Central Excise as such the inpugned notice issued by the Deputy Coll ector
is wholly without jurisdiction. This is the view taken by a Bench of two

| earned Judges of this Court in Collector of Central Excise v.. Gl and

Nat ural Gas Conmi ssion, (1998) 103 E.L.T 3. This position is not seriously
di sputed by the | earned seni or counsel

The contention that the inpugned notice be treated asvalid in regard to
shorter period of six nonths is devoid of nerit. Once the notice is issued
under the proviso for the larger period, it-cannot be treated as notice
under main Section 11-A for shorter period of six nmonths To enabl e this-
Court to ascertain the content of the imnmpugned notice issued to find out
whether it is severable as contended by the | earned counsel, tine was
granted to the Revenue to produce a copy thereof. In spite of the fact that
a period of about eleven nonths has el apsed fromthe | ast date of hearing,
a copy of the notice has not been produced. A perusal of the order of the
Col  ector shows that he recorded the finding of suppression of fact. Even
for shorter period notice based on the grounds contained in the proviso
could be issued only by the Collector, therefore, the contention to treat
the show cause notice for shorter period of six nmonths cannot be accepted.
Thi s point was considered by a three-Judge Bench of this Court in the case
of Collector of Central Excise, New Delhi v. Ms.Frick India Limted in

G vil Appeal Nos. 4421-4422 of 2000 on Decenber 14, 2000 wherein the
judgrment in G|l and Natural Gas Conmi ssion (supra) was confirmed and
central instructions of August 1987 were also referred to.

We nmay now advert to the Circular issued by the Central Board of Excise and
Custonms, Circular No. 8/87-CX-1 dated July 21, 1987 here. It seens a doubt

was entertained by the excise authorities as to the validity of the notice

i ssued by an authority lower in rank than the Collector necessitating
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i ssuance of the Circul ar which reads as under

“Interpretati on of amended Section 11-A of the Central Excises & Salt Act,
1944 - Regardi ng.

A reference is invited to the amendment carried out in Section 11-A of the
Central Excises & Salt Act, 1944 by the Anendrment Act of 1985. In terns of
the anended section, in cases where short |evy etc. has occurred by reason
of fraud, collusion etc., it is provided that instead of a 'Central Excise
Oficer’, the "Collector’ may, within five years Fromthe rel evant date
serve notice on the person chargeable to duty which has not been |evied or
paid etc.

2. A doubt has been raised as to whether the proper officer for serving the
show cause notice and deci di ng cases where, the period involved is bel ow
si x nonths, but fraud, collusion, ms-statenent of fact etc. are alleged,
woul d be the Collector, or the Assistant Collector of Central Excise in
terns of the amended Section 11-A. The matter has been exam ned in
consultation with the Law M nistry. The relevant portion of the opinion of
the Law M nistry is reproduced bel ow : -

"Where the non-levy, short |evy, erroneous refund etc. is due to fraud,

collusion etc. the case will fall in the proviso to Section | |-A(l) and
not in main sub-section of Sec. 1 |I--A(l). The period of Iimtation and the
authority conpetent toissue the notice will be the ones provides in the

proviso. If fraud etc. is the ground for issue of notice, the Conpetent
Authority to issue such a notice would be the Collector of Central Excise
irrespective of the fact whether the notice is issued within six nonths or
thereafter.’

3. The Board has accepted the aforesaid opinionof the Law Mnistry. Action
in such matters may be taken in accordance with the said law Mnistry’'s
opi nion."

A perusal of the above-nentioned Circular shows that the Central Board of
Exci se and Custons al so expressed the sanme view.

We, therefore, do not find any reason to interferewith the order under
chal l enge. The Civil Appeals are accordingly dismssed with costs.




