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The Judgrment of the Court was delivered by

BHAN, J. Being aggrieved by the order of eviction passed by the trial court
whi ch was duly confirmed by the first appellate court, and later in the

Hi gh Court the tenant/appellants (hereinafter referred to as 'the
appel l ants’) have filed these appeals. The court bel ow have di sposed of
proceedi ngs by a common order as the facts and the point of law involved in
both the cases are the same. Both the appeals are being disposed of by a
common or der.

Shortly stated the facts are: House No. 2690 on City Survey No. 1900 of
Buhsawal are the dem sed prenmises. One M. Mhanmad Yahya was the owner. He
| et out the property to the appellants in the year 1946. After partition
Mohamad Yahya migrated to Pakistan in the year 1947. He cane to India in
the year 1957 and collected the arrears of rent. For future he directed the
tenants that the rent be paid to Fatimbi. Appellants accepted the
arrangenent and started paying the rent to Fatimabi. Minicipal taxes which
were required to be paid by the tenants were not paid in respect of the
sai d house and a warrant of attachnment was issued by the Minicipal Council

Bhusawal . In execution of that warrant the house in dispute was ordered to
be sold by the public auction. Fatimbi purchased the house in dispute in
auction. Sale in her favour was confirned. On 15th April, 1976 she

transferred her ownership rights in favour of respondent Shei kh Ghasu

Shei kh 1 brahi m (Since deceased) represented by Lrs. (hereinafter refereed
to as 'the respondent’). On 16.4.1976 Fati nabi addressed a conmunication to
the appellants informng themthat she had transferred her rights in the
property in favour of the respondent and directed the tenants to pay the
arrears of rent due prior to the date of transfer as well as future rent to
the respondent. This letter of attonmment was received by the appellants.
Respondent -1 andl ord thereafter issued a notice to the tenants calling upon
themto pay the rent due for the tenenenis in their occupation. Appellants
refused to recogni se the respondent as their |andlord and pay the rent.
Thereafter, the respondent filed separate suits seeking eviction agai nst
the appellants on the grounds (i) that appellants were defaulters as they
had failed to pay rent for due for nore than six nonths and (ii) that the
respondent required the house bona fide for his personal occupation

After service of notice appellants entered appearance. They did not
seriously dispute the fact that they were in arrears of rent as had been
stated by the respondent. They denied the title of the respondent and the
rel ati onship of landlord and tenant with him They also challenged the sale
deed executed by Fatimabi in his favour. They also stated that the transfer
by the Municipal Council of the property in dispute to Fatimabi was no sale
in the eye of law being illegal. According to them Fati nabi got the house
transferred in her favour fraudulently. That Fatimabi was entitled to
receive rent only. They did not recogni se her as owner of the said house.
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They chal l enged the title of the respondent and refused to accept him as
owner of the house till he got his title decided froma conpetent court
havi ng juri sdiction.

On these pl eadi ngs several issues were framed. Trial Court held that the
respondent had becone the owner of the suit prenises being transferee from
Fati mabi . The ground of bona fide or personal occupation was declined. The
appel l ants were found to be in arrears of rent for nore than six nmonths and
consequently were ordered to be evicted. This order of the trial court was
confirmed in appeal. Wit petitions filed by the appellants in the H gh
Court challenging the said orders were al so di sm ssed.

Learned Counsel appearing for the appellants vehenently argued that

Fati mabi was neither |andlord nor the owner of the property. She was only a
rent collector on behalf of the original owner. The transfer of property in
her favour by the Minicipal Council was illegal as Minicipal Council could
nei t her attach nor sell property for arrears of municipal taxes. The sale
was col lusive and fraudulent. Only Rs. 1,000 were paid as sale

consi deration whereas the price of the house was much nore. Addi ng
corollary to the said argunment, counsel for the appellants further argued
that since Fatmabi did not beconme the owner of the property, the sale made
by her in favour of the respondent was no sale in the eye of law Fatimab
did not have a valid title to the property and therefore she coul d not
convey the sanme to /any other person. Another suspicious circunstance

poi nted out by the counsel for the appellants was that after obtaining the
sale certificate fromthe Minicipal Council. Bhusawal, Fatinmabi sold the
house in a great hurry on the same day to the respondent who is her near

rel ation.

We do not find any force in this submission. Appellants are estopped from
di sputing the relationship of |andlord and tenant between them and

Fati mabi. They had attorned to her in'the year 1957 according to their own
adnmi ssion and had been nmaki ng paynent of ‘the rent to her as per directions
of the original owner. The burden of proof that the sale made by the
Muni ci pal Council in favour of Fatimabi was collusive, fraudul ent and

wi t hout observing due fornalities was on the appellants. It was for themto
prove that Fatinmabi did not beconme the owner of the suit house by virtue of
sale certificate issued by the Chief O ficer, Mnicipal Council, Bhusawal
in her favour. Either with reference to the facts on record or with
reference to any provision of the statute it has not been shown to us that
the Municipal Council could not attach or sell the suit property for
arrears of municipal taxes due on the said property. Further, it has not
been proved by any evi dence what soever that due formalities for holding
auction sale were not observed. Fromthe evidence, it appears that the
appel  ants had chal | enged the auction sal e conducted by the Minici pal
Counci |, Bhusawal by making conplaints to the Coll'ector, Jal gaon and al so
the Government of Maharashtra. Nothing has been brought on record to show
that in pursuance to those conplaints the sale in favour of Fatinmabi was
set aside. In our opinion, the appellants had already chosen the forum for
challenging the validity of sale in favour of Fatinabi and since the
appel l ants have not stated as to what action has been taken by the said
authorities, it can be presuned that no action for setting aside the sale
was taken by the government as well as the Collector. ln-the instant
proceedi ngs the appellants were not entitled to challenge the validity of
the sale effected by the Chief O ficer. Minicipal Council, Bhusawal. The
appel l ants coul d have done so by filing a separate suit for declaration
chal l engi ng the sale which they did not do. Till the auction sale held in
favour of Fatimabi is set aside it cannot be said that Fatimabi did not
acquire a valid title to the property in dispute. After acquiring a valid
title in property Fatimabi had an absolute right to transfer the property
in favour of any person she |liked. The sale effected by her in favour of
the respondent was al so not chall enged. Nothi ng has been brought on record
to show that the sale effected by Fatimabi in favour of the respondents
suffered fromany infirmty. Accordingly it is held that the transfer made
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by the Chief Oficer, Minicipal Council, Bhusawal was a valid transaction
and consequently the sale nmade by Fatinmabi in favour of the respondent was
also a valid transfer of property in favour of the respondent. Learned
counsel for the appellants then argued that since Mhanmad Yahya had | eft
for Pakistan the property became evacuee property which could not be
attached or sold by the Chief O ficer of the Minicipal Council, Bhusawal in
the auction sale. This plea is being raised for the first tine in this
Court. Fact that the property was an evacuee property and decl ared as such
has not been brought on record. In the absence of any pleadings to the
effects that the property had become an evacuee property or proof thereof
it cannot be held that the property was an evacuee property which could not
be attached and sold for the recovery of arrears of nunicipal taxes due
towards the property.

Lastly it was contended by the counsel for the appellants that arrears of
rent prior to the sale in favour of the respondent could not be recovered
as arrears of rent. That arrears prior to the transfer in favour of the
respondent. were in the nature of ‘a "debt due’. If the period Prior to the
sale in favour of the respondent is excluded then the rent due would be for
| ess than six nonths.

Under the Bonmbay Rents, Hotel and Lodgi ng House Rates Control Act, 1947,
(hereafter referred to as "the Act") the tenant becomes liable to be
evicted on the ground of arrears of rent, only, if, he is in arrears of
rent for nore than /six nonths on the date of filing the suit. In order to
substantiate the plea that rent due fromthe tenant prior to the date of
the transfer in favour of the transferee/landl ord was not rent but a debt
due, | earned counsel for the appellants placed reliance on a single Judge
judgnent of the Bonbay Hi gh Court in Vinayak Mahadeo Nirgum v. Savannas
Sani tari um Bandekar, [1981] 2 SCR 551, in which it has been held that the
transferee/landl ord was not entitled to recover the rent due prior to the
date of transfer of property in his favour as arrears of rent and seek
evi ction under the Act on that ground. The sane woul d be a debt due and
recovered by filing a separate suit.

Plea that arrears prior to transfer could not be recovered as arrears of
rent, the sanme being a "debt due" ‘was not raised by the appellants either
in their pleadings or before any of the courts bel ow Rather-the appellants
accepted themto be arrears of rent due and proceeded accordingly. This
plea is being raised for the first time before us. Normally, 'such a plea
woul d not be allowed to be raised for the first tine but since the counse
insisted that it is a question of |aw and goes to the root of the matter he
was permtted to argue the sane. Before we go to the question of |aw
factual aspect of the matter nay be stated as under

The sal e deed executed by Ftimabi in favour of the respondent has not been
produced on record to show as to whether there was an assi gnnent of the
arrears of rent or not. But this may not detain us as Fatimabi in her
conmuni cati on addresses to the appellants had specifically stated that she
had transferred the property in favour of the respondent along with the
arrears of rent due. That the appellants should attorn to the new |l andlord
and start paying rent to him It was specifically nmentioned that
transferee/landl ord woul d be entitled to recover the arrears of rent due
fromthemto the previous landlord. Simlarly in the notice sent by the
respondent/landlord it was specifically stated that he is entitled to
recover the arrears of rent due prior to the date transfer of the property
in his favour and asked the appellants to tender the rent due which they
did not conply with. These facts are not disputed by the appellants. Based
on this the first appellate court as final court of fact found that

| andl ord/transferee was entitled to recover the arrears of rent prior to
the date of transfer of the property in his favour. Fromthis it can easily
be inferred that Fati mabi had assigned the arrears of rent due to her in
favour of the transferee/landlord. This finding of fact cannot be all owed
to be disputed by the appellants who have failed to join any issue thereon
by raising necessary plea in their pleadings.
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Section 109 of the Transfer of Property Act reads:

"109. Right of lessor’'s transferee. - If the lessor transfers the property
| eased, or any part thereof, or any part of his interest therein, the
transferee, in the absence of a contract to the contrary, shall possess al
the rights, and, if the | essee show elects, be subject to all the
l[iabilities of the | essor as to the property or part transferred so | ong as
he is the owner of it; but the |essor shall not, by reason only of such
transfer ceased to be subject to any of the liabilities inposed upon him by
the |l ease, unless the |l essee elects to treat the transferee as the person
liable to him

Provided that the transferee is not entitled to arrears of the rent due
before the transfer, and that, if the | essee, not having reason to believe
that such transfer has been made, pays rent to the lessor, the | essee shal
not be liable to pay such rent over again to the transferee.

The | essor, the transferee and the | essee may determ ne what proportion of
the premumor rent reserved by the |ease is payable in respect of the part
so transferred, and, in case they disagree such determ nation may be nade
by any court having jurisdiction to entertain a suit for the possession of
the property | eased."

The substantive part of the Section 109 of the Transfer of Property Act
read with proviso necessarily indicates that the arrears of rent due is one
of lessor’s right as to the property transferred. R ght to recover the
arrears of rent vested with the original owner and on transfer of all his
rights the sane vests in the transferee as per provisions of Section 109 of
the Transfer of Property Act. Proviso to section 109 clearly indicates that
if there is an assignnent of rent due then the transferee/l andl ord woul d be
entitled to recover the sane fromthe tenant as arrears of rent.

I n Ranthander Narsey & Co. v. Wanmanrao Shenoy, Ul (SC) 70(69), this Court
approved the judgnent of the H gh Court of Bonmbay in ordering ejectnent of
a tenant inter alia, on the ground that the tenant had failed to pay to the
transfer landlord arrears of rent (including the arrears prior to the
transfer of the property in his favour. Incidentall'y the provisions of the
statute considered in that case and in the present case are the sane. This
Court noticed the ratio of the judgnent of the Calcutta H gh Court in Snt.
Daya Debi v. Chapla Debi, AR (1960) Cal., 378 wherein it was held that the
assignment of arrears of rent ceased to be rent, they because debt in | aw
and therefore there was no question of paying the sanme or tendering themin
Court for paynment to the landlord in eviction proceedings. This Court did
not go into the correctness or otherw se of the said view The contention
rai sed by the counsel for the tenant was not accepted although the view
expressed by the Calcutta H gh Court was not specifically disapproved.

The judgrment of the Calcutta High Court in Snt. Daya Debi’'s case (supra)
was taken note of in a subsequent judgnment by this Court in Satti Krishna
Ready v. Nallamilli Venkata Reddy and Anr., [1982] ‘3 SCC 364. It was held
that the view expressed in Sm. Daya Debi’s, case (supra) was not correct.
It was held that arrears of rent assigned to the transferee |andl ord do not
| ose their character and become an actionable clai mand eviction
proceedi ngs can be nmi ntai ned by the successor | andlord on the ground of
arrears of rent. It was held:

"I do not see any reason to interfere with the order passed by the Hi gh
Court, But there is one point to which I nust refer, and that arises out of
a decision of the Calcutta Hi gh Court in Daya Debi v. Chapal a Debi. That
deci sion has taken the view that when a claimfor arrears of rent is
assigned by Ato B, it loses the character of a claimfor rent as soon as
it is assigned and it becones nerely an actionable claim This viewis, of
course, not shared by nost of the other High Courts and even the Calcutta
Hi gh Court itself in other decisions has not accepted this view It does
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appear to ne that this viewis not correct because it is difficult to see
how a claimfor arrears of rent ceases to be such when it is assigned by
the owner when the transfers his properties to another. So far as the
tenant is concerned, the anpbunt renains payable by himto the successor

| andl ord as arrears of rent because that is his own liability and it does
not acquire any other character. And so al so when the successor |andlord
clains the anpbunt assigned to himhis cause of action against the tenant
woul d be for arrears of rent because there is no other basis on which he
found his cause of action against the tenant. There is, therefore, no doubt
that in the present case the 1st respondent who was the assignee of the
claimfor arrears of rent fromthe predecessor |andlady was entitled to
recover the arrears of rent fromthe petitioner and the arrears of rent
were due fromthe petitioner to the 1st respondent at the date when the
application was nade before the Rent Controller by the 1st respondent for
an order of eviction against the petitioner. The special |eave petition is
accordingly rejected...."

In Grdharilal (dead) by LRs. v. Hukam Singh and O's., AIR (1977) SC 129,
the point ‘as to whether the transfer is entitled to the rent due before the
transfer ‘'of 'the property in his favour was considered. Interpretation put
by the Rajasthan Hi gh Court of provisio to Section 109 of the Transfer of
property Act, to the effect that usually the transferee is not entitled to
the arrears unless there is a contract to the contrary was approved. It
there was an assignnent of arrears then certainly the transferee |andlord
could maintain the/'petition for eviction on the ground of arrears of rent
including the arrears due prior to the transfer in favour. It was held:

"An objection based upon the proviso to Section 109 of the Transfer of
Property Act was, we think rightly, disposed of by the H gh Court as
fol | ows;

"The next objection is that under the proviso to Section 109 of the
Transfer of Property Act the transferee is not entitled to arrears of rent
due before the transfer. In our opinion he ordinarily not so entitled

unl ess there is a contract to the contrary. There was an express contract
to the contrary contained in the conprom se petition which was incorporated
in the conproni se decree passed by the Court."

In N. M Engi neer and Ors. v. Narendera Singh Virdi and Anr., AI'R (1995) SC
448, this Court again held that in the absence of any assignment of the
rent in favour of the transferee the assignee is not entitled to the rent
due before the assignment. Negatively it neans that if there was an
assignment of the arrears then the same could be recovered as arrears of
rent by the subsequent transferee |andlord.

Similar is the view taken by a Division Bench of the Al lahabad H gh Court
in Ram Prakash Ghai v. Karam Chand, AIR (1963) All. 47, Full Bench in
Chanpak Lal Dahyabhai Natali and Ors. v. Saraswatiben and Ors., AR (1977)
Quj. 48 and in single Judge Bench Pratap Miktassa Tak v. Vishnu G opa

Pat hak, (1997) Bom R C. 416. W are not referring to what has been held in
these decisions as they are in confirmty with the'decisions of this Court
referred to above.

In view of the cases referred to above, in our opinion, the correct
position of lawis that a transferee is not entitled to recover the arrears
as rent for the property on transfer unless the right to recover the
arrears is also transferred. If right to recover the arrears is assigned,
then the transferee/ landlord can recover those arrears as rent and if not
paid maintain a petition for eviction under the rent |aws for those arrears
as well. Since in this case we have found that there was an assignment of
right to recover the arrears in favour of the respondent transferee he was
entitled to recover the same as arrears of rent. If that period is taken
into consideration then the tenant/ appellants were certainly in arrears of
rent for more than six nmonths and becane liable to be evicted fromthe

prem ses in dispute on the ground of default on their part in paynent of
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rent for nore than six nonths on the date of filing the suit.

For the reasons stated above we do not find any nerit in these appeals and
di smss the sane. Parties shall bear their own costs in this court.




