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The Judgnent of the Court was delivered by

ARI JI T PASAYAT, J. : Questioning correctness of judgnment directing
acquittal of the respondents as passed by the Punjab and Haryana Hi gh
Court, the State of Punjab has filed this appeal. Respondents were charged
for conm ssion of offence punishable under Section 302 read with Section 34
of the India Penal Code, 1860 (in short the "IPC). Oiginally, there were
four accused persons. The |earned Sessions Judge, Bathinda vide his
judgrment dated 29.9.1994 held that the present two respondents Phol a Singh
and Bal kaur Singh were guilty of of fences puni shabl e under Section 302 read
with Section 34 | PC and were sentenced for inmprisonment for life and to pay
a fine of Rs. 2,000 each with default stipulation. OGher two accused i.e.
Raj a Si ngh and Goga Singh were given the benefit of doubt. Wile the

convi cted accused questioned the legality of their conviction, a revision
was filed to seek conviction of the acquitted accused and enhancenent of
the sentence passed agai nst the convicted accused.

Prosecution version as unfolded during trial is as'follows :

On 11.6.1991 Mandip Singh (hereinafter referred to as the 'deceased’)
suffered hom cidal death. The incident took place at about-5.30 a.m on the
af oresaid date. During the night between 10th and 11th of June, 1991
irrigation of certain |lands under the cultivation of conpl ai nant Gur mai
Singh (PW2) and others was being carried. During that night, deceased
Mandi p Singh who is the nephew of the conplainant” Gurmail Singh, was

sl eepi ng near the tubewell in the adjacent I'and bel ongi ng to Sukhdev Singh
Deceased Mandi p Singh was to get up in the norning in order to undertake
the agricultural work in the | and which was being cul tivated by Gurni
Singh (PW2) and others. Gurmail Singh (PW), therefore, went towards the

pl ace where deceased was sl eeping. Pal Singh (PWB) was then irrigating his
| and near the place of occurrence. Wien Gurmail Singh (PW2) cane near the
pl ace where deceased was sl eeping, he noticed that the two accused-
respondents and acquitted accused Goga Singh arned with a ’ Ghop’ near
deceased, Accused-Pohla Singh then shouted to teach | esson to deceased for
havi ng developed illicit relations with Amar Kaur who is sister of accused-
Pohl a Si ngh. Ther eupon deceased was dealt with by these accused with their
respecti ve weapons. Deceased sustained 13 injuries. On seeing that deceased
was being, thus attacked; Gurmail Singh (PW2) and Pal Singh (PWB) raised
alarm Thereupon these assailants fled away with their respective weapons.
Deceased succunbed to his injuries at the spot itself. Thereupon, Gurnmai
Singh (PW2) initially proceeded to the village in order to informhis

brot her Bal dev Singh. Thereafter, he proceeded towards police station. On
way, he happened to neet the police patrolling party at Jalal bus stand.
Hi s report was recorded at about 10.00 a.m The said report was duly

regi stered at the police station, Dialpura at 10.45 a.m The special report
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regarding the registration of the said offence was sent to Magi strate. Phu
who received it at 2.40 p.m on the sane date. The police arrived at the
scene of occurrence and prepared the inquest report on the dead body. The
dead body was duly sent for autopsy. The doctor found in all 13 injuries.
The cause of death was stated to be shock and haenmorrhage on the vita
organs such as brain. Accused persons pl eaded i nnocence and fal se
inmplication. Their specific case as revealed in the exam nation under
section 313 of the Code of Crinminal Procedure, 1973 (in short the ' Code

was that they were falsely inplicated at the instance of one Bal kar Si ngh
who is a close relative of Gurmail Singh (PW2). They claimed that accused
CGoga Singh was formerly a partner in the cultivation with Bal kar Si ngh and
there was a dispute between themon the issue of sharing the noney.
Deceased was associated with terrorists and robbers and he was in al
probability murdered by rival gang and they were fal sely involved on
suspicion. The trial Court found that naterial was not sufficient to
fashion guilt of two accused. But two accused were held guilty. They were
in appeal before the Hi gh Court. It was submitted that there was inordinate
delay in reporting the matter to the police and further delay in sending
the special report to the Magistrate. The incident took place at 5.30 a.m
as per Qurmail Singh (PW2). He stated that after the incident he rushed to
the village to informhis brother Baldev Singh who is the father of the
deceased. The evi dence does not indicate as to what steps Bal dev Singh took
on getting the information to set lawinto notion. According to CGurnai
Singh (PW2), he and Bal dev Singh proceeded towards the police station but
on the way they happened to nmeet the patrolling police party at the Jala
but stand. It was expected that Bal dev Singh was to rush to the field where
his son was killed, and ascertain the situation there. It is also in

evi dence that Gurmail Singh (PW) owned a tractor. It was not expl ai ned why
he and Bal dev Singh did not try to cover the distance up to the police
station by tractor. It has al so been accepted that in a village there was a
pol i ce post. The expl anation that two policenen of the police post declined
to take down report as officer in charge was outside the Ilaga has been
stated for the first tinme in Court. The di stance between the village where
the incident took place and the police station is 9 KM only. This

di stance coul d have been covered by using a tractor. Despite all these
facilities being available, information was recorded at 10.45 a.m |t
creates a strong suspicion that tinme was spent in deliberation

The evidence of so called eye-witnesses PW 2 and 5 was attacked on the
ground of inmprovenents and relationship with the deceased. Wen Gurnail
Singh tried to introduce a false statenent about extra judicial confession,
the sanme has been found to be unreliable by the Trial Court. It was in
essence submitted that the trial Court was wong in convicting the accused.
The stand of the State on the contrary was that how a particul ar person
woul d react in a given situation cannot be laid down by a rigid formula.
There was no unusual and inordinate delay in lodging the FIR or sending the
sane to the Magistrate. The explanation offered is plausible and should
have been accepted. A plea was al so taken that evidence of PW5 Gurnam

Si ngh has been wongly discarded and the extra judicial confession should
have been relied upon for convicting the accused who were acquitted.

The Hi gh Court accepted the stand of the accused. It was held that there
was delay in lodging the FIR and additionally it was highly inprobabl e that
accused woul d chose a day tine for commtting the nmurder, if that was their
intention. Essentially with these conclusions the H gh Court directed
acquittal of the accused persons.

In the present appeal, |earned counsel for the State submitted that the

H gh Court had proceeded on surmi ses and conjectures. The evidence of the
wi t nesses have not been di scussed and not hing has been pointed out to show
how the evidence is tainted. There being no delay in |odging the FIR
considering the short span of time between the tine of incident and | odging
of the FIR it cannot be said that the delay was so unusual as to attract
any suspicion. There was al so no delay in sending report to the Mgistrate.
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In response, |earned counsel for the accused-respondents subnmitted that the
trial Court had erred in attachi ng undue inportance to certain factors

whi ch have been rightly ignored by the Hi gh Court. The rel evant aspects
have been taken note of by the H gh Court and it would be unfair to
interfere with the order of acquittal considering the limted scope for
interference with such an order

There is no enbargo on the appellate Court review ng the evidene upon which
an order of acquittal is based. Cenerally, the order of acquittal shall not
be interfered with because the presunption of innocence of the accused is
further strengthened by acquittal. The gol den thread which runs through the
web of administration of justice in crimnal cases is that if two views are
possi bl e on the evidence adduced in the case, one pointing to the guilt of
the accused and the other to his innocence, the view which is favourable to
the accused shoul d be adopted. The paranount consideration of the Court is
to ensure that mscarriage of justice is prevented. A mscarriage of
justice which may arise fromacquittal of the guilty is no less than from
the conviction of an innocent. In a case where adm ssible evidence is
ignored, a duty is cast upon the appellate Court to re-appreciate the

evi dence ‘even where the accused has been acquitted, for the purpose of
ascertaining as to whether any of the accused comtted any of fence or not.
(See Bhagwan Singh and O's. v. State of Madhya Pradesh, JT (2002) 3 SC 387.
The principle to be foll owed by appellate Court considering the appea

agai nst the judgment of acquittal is to interfere only when there are
conpel ling and substantial reasons for doing so. If the inpugned judgnent
is clearly unreasonable, it is a conpelling reason for interference. These
aspects were highlighted by this Court in Shivaji Sahabrao Bobade and Anr.
v. State of Maharashtra, [1973] 2 SCC 793, Ranesh Babul al Doshi v. State of
Quj arat, [1996] 9 SCC 225, Jaswant -Singh v. State of Haryana, JT (2000) 4
SC 114 and State of Punjab v. Karnail Singh, (2003) AlR SCW 4065.

We nay al so observe that the ground that the w tnesses being cl ose

rel ati ves and consequently being partisan w tnesses, should not be relied
upon, has no substance. This theory was repelled by this Court as early as
in Dalip Singh and O's. v. The State of Punjab, AIR (1953) SC 364 in which
surprise was expressed over the inpression which prevailed in the m nds of
the Menbers of the Bar that rel atives were not independent w tnesses.
Speaki ng through Vivian Bose, J. it was observed

"we are unable to agree with the | earned Judges of the Hi gh Court that the
testimony of the two eyew tnesses requires corroboration. I'f the foundation
for such an observation is based on the fact that the witnesses are wonen
and that the fate of seven nen hangs on their testinony, we know of no such
rule. If it is grounded on the reason that they are closely related to the
deceased we are unable to concur. This is a fallacy commbpn to nany crim na
cases and one whi ch anot her Bench of this Court endeavoured to dispel in

-’ Rameshwar v. State of Rajasthan’, AR (1952) SC'54 at p. 59. W find,
however, that it unfortunately still persists, if not in the judgnents of
the Courts, at any rate in the argunents of counsel."

These aspects have been highlighted recently in Karnail Singh's case
(supra).

According to the H gh Court, there was unusual delay in lodging the FIR
The incident took place around 5.30 in the norning. The FIR was | odged at
about 10.45 a.m The special report reached the Ilaga nagistrate at 2.40
p.m on the sanme day. The Hi gh Court found that there was unusual delay in
di spatching the FIR to the concerned Magi strate.

The High Court appears to have acted nore on surmises than on | ega

evi dence. Merely because the informant and the father of the deceased did
not choose to use a tractor to go to the police station, that cannot be a
suspi cious circunmstance. It has only been brought on record that the

i nformant owned a tractor. There is no evidence to show that the tractor
was in usable condition. Even if it was in usable condition the frane of
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m nd of one who had | ost his son and other close relative using a tractor
to cover a distance of 9 KM at a point of tinme, has been | ost sight of by
the Hgh Court. It is not unusual for a person to avail public transport
facility to go to a police station. Mich has been nade of not |odging the
case at the police post. An explanation has been offered as to why it has
not been done. The Hi gh Court very lightly brushed it aside. Unfortunately,
the Hi gh Court canme to conclude on surmi ses and conjectures that the FIR
was | odged after deliberation. There was no material to support such a
concl usi on. The di stance between the police post and the Ilaga Magistrate
is about 20 KM The special report reached the Magistrate within a few
hours. That by itself is not of suspicious circunmstance. The H gh Court has
not considered that the distance is 20 KM Additionally, no question was
put to the investigating officer as to why it took 3 hours for the report
to reach the Magistrate. Had such a question been put, the investigating

of ficer would have beenin a position to explain the delay, if any. Wthout
seeking for a response fromthe investigating officer, it is not open to
say that there was delay in sending the report. OQtherw se, an adverse

i nference woul d be drawn in respect of a matter of which no explanation is
sought for fromthe relevant witnesses. It is not the tine, but unexpl ained
delay in ‘a case, which is of rel evance. The inevitable conclusion therefore
is that the Hgh Court was wong in holding that there was delay in | odging
the FIR and in sending the special report. One other matter which seens to
have wei ghed greatly with the High Court is tinme of occurrence. The Hi gh
Court has raised a question of conjecture as to why sonebody woul d choose a
day break tine to conmt a nurder. Since the question is hypothetical and
the answer to it would also be hypothetical. Wat is in the mnd of a
person and the reason for doing a thing is an aspect within the specia
know edge of the accused. The prosecution is not supposed to neet every
hypot heti cal question raised by the defence. If the prosecution is required
to neet every fanciful plea, it would be a clear case of deflecting the
course of justice. If crine is to be punished in a gl ossenme way niceties
nust yield to realistic appraisal. Law would fail to protect the comunity
if it admitted fanciful possibilities to deflect, the course of justice, as
was observed by Lord Denning in MIler v. Mnister of Pension, (1947) 2 Al
E.R 373. The High Court has failed to conprehend evidence in its ful
conspectus and has whittl ed down the evidence by speci ous reasoni ng. Vague
hunches cannot take place of judicial evaluation. The vulnerability of the
Hi gh Court’s judgrment is anplified by the fact that it has put great
enphasis on the acquittal of two co-accused to discard PWs 5 evidence.

That per se was not a ground to find the evidence as tainted. The eye-

wi t nesses have described the incident with graphic detail and except m nor
di screpanci es which do not in any way corrode the prosecution version

their testinony has remmi ned unshaken in spite of incisive cross

exam nation. The Trial Court had carefully scrutinized their evidence and
acted on it. On the contrary, the H gh Court w thout even indicating any

pl ausi bl e reason as to why the evidence was not acceptable, has chosen to
ignore it and characterize it as unreliable. By a cryptic judgnment nore
based on surm ses and conjectures than appraisal of evidence, the Hi gh
Court has discarded it. That being the position, inevitable conclusion is
that the H gh Court’s judgnent is indefensible and deserves to be set aside
which we direct. Judgnent of the Trial Court is restored. The appeal is

al l owed. The respondents who are on bail are directed to surrender to
custody to serve remai nder of the sentence.




