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ACT:
I ndi an Penal Code (45 of 1860) ss. 304A and 337--Storage of
expl osi ves of higher degree--Explosion--Wether |[|icensees

liable crimnally.

HEADNOTE
In an explosion which took place, the persons who were
working in the factory of the appellants where crackers were

being manufactured died or were injured. The appellants
were convicted under ss. 304A and 337 I.P.C. In appeal to
this Court, the appellants contended that crinminal liability

could not be inposed upon them under ss. 304A and 337 'as it
had not been established that the deaths or injuries caused
were the direct result of any rash or negligent act on the
part of the appellants or that any such act had been proved
whi ch was the proxi mate and efficient cause of the explosion
wi thout the intervention of another’s negligence.

HELD: The appellants were rightly convicted. [773 (C

Al t hough there was no direct evidence of the imedi ate cause
of the explosion but the explosives the possession of which
was prohibited wunder the notifications issued under. the
Indian Explosives Act were found in the shops or/ the
prem ses where the appellants carried on their business and
the substances which were of highly hazardous and “dangerous
nature were apparently being used in the manufacture of the
fire works. since they were found at the scene of the
expl osi on. These expl osives had sensitive composition —and
even friction or percussion could cause explosion. |In the
factory itself where the explosion took place the persons
who were enpl oyed were nostly wonen who brought their snal
children with them and young children bel ow the age of 18
had been enployed in the manufacture of fire works. It
became therefore, all the nore incunbent on all appellants
to have conpletely avoided the use of highly sensitive
conposi tions. The appel | ants had, undoubtedly displayed a
hi gh degree of negligence by allow ng or causing to be used
dangerous and prohi bited conpositions and substances which
must be held to have been the efficient cause of the
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explosion. [771 A-C, 773 C

Rustom Sharior Irani v. State of Maharashtra. C. A  No.
72/ 65; Bal achandra Wanman Pathe v. The State of Mharashtra,
Cr. A 62 of 1965 decided on 20-11-1967. foll owed.

Regina v. David Dant., 169 English Reports (C C.) 1517; Rex
v. Pittwood. (1902) 19 T.L.R 37, appli ed.

Kur ban Hussein Mohamedal i Rangwal la  v. State of
Maharashtra, [1965] 2 S.C. R 622; Sul eman Rahinan Miulani &
Another v. The State of Maharashtra . A 50 of 1965
deci ded on 1-12-1967, distinguished.

JUDGVENT:

CRI M NAL APPELLATE JURI.SDI CTI.ON: Crim nal Appeal No. 193 of
1965.

Appeal by special 1eave fromthe judgnment and order dated
Oct ober~ 19, 1965 of the Bonbay High Court in Crimnal Revi-
sion Applications Nos. 193 and 194 of 1965.

767

K. H ngorani-and N. H Hingorani, for the appellants.

P. K. Chatterjee and S. P. Nayyar, for the respondent.

The Judgnent of the Court was delivered by

Grover, J. This is an appeal by special |eave in which the
main question for decision is whether the appellants were
rightly convicted for offences under ss.” 304A and 337 of the
I ndi an Penal Code.

The facts lie within a narrow conpass. The appellants held
licences under the Indian Explosives Act 1884, " hereinafter
call ed the Act, and the Rules franed thereunder to
manuf act ure, possess and sell fire works and gun-powder not
exceedi ng 200 pounds and to possess and sel |l safety. fuses.
It appears that the appellants “had a factory for
manuf acturing explosives in a house on Shad Road in ' Latur

t own. It is said that an explosion occurred in that place
on May 5, 1962 at about 12 Oclockas a result of which 11
persons died and 7 persons wereinjured. The appellants

along with one B. G Kanble were tried for offences / under
the various provisions of the Act and the Rules as also for
of fences under ss. 304A and 337 of the Code: The tria
judge acquitted B. G Kamble but convicted the appell ants of
the various charges framed agai nst them and inposed fine for
of fences wunder the provisions of the Act and awarded a
sentence of one year under S. 304A and three nonths under S.
337 of the Indian Penal Code with a direction that they were
to run concurrently. The |earned Additional Sessions Judge
di smssed the appeal preferred by the appellants against
their conviction and sentence. The appellants ' then noved
the High Court on the revisional side. The order of
conviction was confirned by the High Court as also the
sentence on all the counts except that under s. “304A the
substantive sentence was reduced to one of rigorous
i mprisonnment for six nonths but for the reasons nentioned in
the judgnent of the Hi gh Court the appellants were directed,
in addition, to pay a line of Rs. 1,500 each

Now t here can be no manner of doubt and it has been so found
that in the explosion which took place the persons who were
working in the so called factory of the appellants where
crackers etc. were being manufactured died or were injured.
According to the courts below the appellants had, in their
possessi on, unauthori sed explosives in contravention of the
Act and the rules and had commtted a nunmber of breaches of
those rules and the conditions of the licences issued to
them The principal contention on behalf of the appellants
is that even on the facts found it is not possible to hold
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that they were responsible for the explosion or had done
anything which could be regarded as a direct and inmediate
cause of the explosion. Thus crinina
768
l[iability could not be inmposed on themunder ss. 304A and
337 of the Code as it has not been established that the
deaths or injuries caused were the direct result of any rash
or negligent act on the part of the appellants or that any
such act had been proved which was the proximate and
ef ficient cause of the explosion w thout the intervention of
another’s negligence. |In the H gh Court enphasis was laid
on the absence of any positive evidence pointing to the
presence of the appellants at the material tinme. The High
Court while holding that there was no direct evidence in
respect of the imredi ate cause of the explosion referred to
the conclusion of the courts below that the appellants had
conmitted a nunber of hazardous breaches of the rules framed
under the Act and the conditions of the Iicences issued to
them particularly the storage of prohibited explosives and
enpl oyment ~of children bel ow the, age of 18. This, it was
poi nted wout, showed a callous disregard for the safety of
the enployees. It was noticed that the Assistant |nspector
of . Expl osives had-also attributed the explosion to the
st or age of prohibited  explosives of  a hi gh degr ee.
Therefore the appellants were found to have been rightly
convi cted under ss. 304A and 337 of the-lndian Penal Code.
Qur attention has been invited by the learned Counsel for
the appellants to 'certain decisions of this Court. In
Kur ban Hussein Mohamedal i Rangwal la  v. State of
Maharashtra(l) a factory was licensed on certain conditions
to manufacture paints. The manager and the working partner
did not have a license for manufacturing wet paints but
nevert hel ess the factory manufactured them~ Certain burners
were wused for the purpose of nmelting rosin or bitunen by
heating themin barrels and adding turpentine thereto after
the tenmperature cooled down to a certain degree. Wile this
process was going on froth overfl owed out of the barrel and
because of heat, varnish and turpentine which were stored at
a short distance caught fire and resulted in the death of
seven persons working in the factory: The question was
whet her the manager and the working partner of ~the firm
which ran the factory was guilty under ss. 304-A and 285 of
the Indian Penal Code. It was held that the nere fact that
the burners were allowed to be used in the same room in
which varnish and turpentine were stored ~even though it
m ght be a negligent act would not be enough to make the
appel l ant before this Court responsible for the fire which
broke out. The cause of the fire, it was observed, was not
nerely the presence of burners in the room in_  which the
varni sh and turpentine were stored though this circunstance
was indirectly responsible for the fire which broke out.
The requirement of s. 304A was the causing of death by doing
any rash or negligent act and this neant that the death nust
be the direct or proximate result of the rash or negligent
(1) [1965] 2 S. C. R 622.

769
act. It was found that the direct or proxi mate cause of the
fire which resulted in seven deaths was the act of a
| abourer who acted in a hurry and who did not wait until the
bi tumen or rosin cool ed down and thus it was his negligence
which was the direct and proximate cause of the fire
breaking out. The appellant, nanely, the manager and the
working partner of the firmcould not be held to have
comm tted the of fence under S. 304A of the’ Code.
The ratio of the above decision was applied in Sulemn
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Rahi man Mul ani & Another V. The State of Mharashtra(l). In
that case the question was whether the first appellant who
had only a learner’s licence and was driving a jeep which
knocked down the deceased had been rightly convicted of an
offence under S. 304A of the Code read wth certain
provisions of the Mdtor Vehicles Act. On the material on
the record the court found it inpossible to discover under
what circunmstances the acci dent had taken place. This Court
held that it was not known what was the proxi mte cause of
the accident and the possibility that it had been caused due
to the fault of the deceased could not be ruled out. The
nmere fact that the appellant in question held a Ilearner’s
licence did not establish that he did not know driving. His
proficiency mght furnish a defence which the |earner could
not have but the absence of proficiency did not make him

guilty. H's conviction under s. 304A was therefore set
asi de.

The facts of the present case are sonewhat different and
di stingui shable fromthose of the above two cases as wll be

clear from a close exam nation of  the material evidence
relating to the substances which were being used in the
manuf acture of the fire works etc. in the factory of the
appel | ant s.
It appears that soon after the explosion the Inspector of
Expl osi ves, West /Circle, Bonbay, proceeded to Latur for
i nvesti gation. He took into possession certain substances
fromthe scene of the accident. By neans of ‘a letter, dated
May 11, 1962 sent fromthe office ~of the Inspector of
Expl osi ves these substances were forwarded to the Chenica
Exam ner, Government . of Mharashtra for exam nation, the
sanples were as foll ows:-

1. A white substance in a packet suspected

to be potassium chl orate.

2. An orange yel |l ow substance suspected to

be arseni c sul phi de.

3. A round stone piece containing snears

with orange yellow chem cal adhering to it.

(This was to

(1) Cr. A 50 of 1965, decided on 1-12-67.

770

be examined for the presence of arsenic

sul phi de and potassi um chl orate).

4, A contraption to test the explosibility
of a mxture of potassium chlorate and
sul phur.

Di ndeshchandra P. W 10 Assistant |nspector of
Expl osives also went to the scene of the
expl osion along with the Inspector on May 9,
1962 and various sanples were collected /from
the shops of the appellants as well. Al
these were forwarded to the Chemi cal ~ Exani ner
for exam nation. The report of the Chenica
Exam ner (Ex. 87) which is to be found on the
original record gives the following analysis
in respect of the above substances "Exhibit
(1) is potassiumchlorate.

Exhibit (2) is arsenic sul phide.

Exhibit (3) has sedinment containing arsenic
sul phi de and sul phur adhering to it.

Exhi bit (4) has Potassium Chl orate and Sul phur
inits cavity."

"Apart fromthe original record these facts
st and established from the evi dence of
Di ndeshchandra P. W 10 and the report (Ex.
38) --which he had submtted on Novenber 2,
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1962 which was duly proved by him when he
appeared as a witness. He has further stated
that when he inspected the prenises of the
factory on May 9, 1962 he noticed half burnt
raw material |ike sul phur white powder the
ingredients of which he could not ascertain

There were grinding stones as al so enpty tubes
for manufacturing exhibition fire works. As
regards the cause of the explosion his opinion
may be given in his own words --

"Probabl e cause of the explosion nust have
been the large quantities of the raw materials
gun powder ‘and finished fireworks and the raw
materials for the same were stored in the
prem ses.~ At the tine of the explosion there

wer e l'arge quantities of the fireworks,
finished as well as in the process of
preparation, |oose conpositions and the gun-
powder. There were being dried in the open
court yard of the prenises. Some of the itens
cont ai ned very sensitive expl osi ve

conposi ti ons which m ght have expl oded due to

the spark, percussion or friction or fire."
Al t hough there was no direct evidence of the i medi ate cause
of the explosion/ but indisputably the explosives the
possessi on of which was prohibited under the notifications
i ssued wunder the Act -were found in the  shops or the
premnm ses where the appellants carried on their business and
on the substances that have been: ,mentioned which were of a
hi ghl y hazardous and danger ous
771,
nature were apparently being used in the nmanufacture of the
fire works since they were found at the scene of the
explosion, (vide the evidence nentioned before and the
finding of the trial court and the Additional Sessions
Judge) . As stated by D ndeshchandra P. W 10 t hese
expl osives had sensitive conpositions and even friction or
percussi on coul d cause explosion.. "It is further proved that
in the factory itself where the expl osion took  place the
persons who were enployed were nostly wonmen who  brought
their small children with _themand young _ children below
the age of 18 had been enployed in the manufacture of the
fire works etc. The factory was situate in close proximty
to residential quarters. It becane therefore all the nore
i ncurbent on the appellants to,, have conpletely avoided the
use of highly sensitive conpositions of the nature nmentioned
above.
The decision which is apposite to the present case is. the
one recently delivered by this Court on April 3, 1968 in
Rust om Sherior Irani v. State of Maharashtra(l). There the
chi mey of a bakery had col |l apsed and 11 persons were killed
and certain persons were injured. The appel | ant had
submitted no plan for the alteration of the chimey for the
third time and had asked just a nason to renpbve the iron
pipe which had corroded and to bring the height of the
chimey to 65 feet. The mason had told Mmthat while the
work was being executed it was unnecessary to conpletely
keep the bakery closed except during the period the repair
work was being done. After the chimey fell down a nunber
of officers visited the spot and inspected the bakery. The
Chi ef Inspector of Boilers was of the opinion that the cause
of the collapse of the chimey was the explosion which
occurred in it because of the products of conbustion and
gases not being permtted to escape freely as a pipe of 6
i nches dianeter had been put instead of 12 inches dianeter.
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It is unnecessary to refer to, the detailed discussion of
the evidence. It was established that the construction of

the new chimey had been done without ther advice of a
properly qualified person. The argunment raised was on the
lines simlar to the one which had been advanced in Kurban
Hussein Mhammedall Rangwalla v. State of Maharashtra(2).
It was nmmintained that no negligence on the part of the
appel | ant had been established and it was on account of the,
negligence of the nmason that the chimey had fallen down.
This Court was of the view that the proximate and efficient
cause of the deaths was the negligence of the appellant in
choosing a pipe of 6 inches dianeter and asking a mason (who
was apparently not a qualified person) to carry out the
alterations and also continuing working at | east one oven
there during the period while the alterations to the chi mey
wer e bei ng made.
(1) C. A No. 72/65. (2) [1965] 2 S. C R 622
772
In another recent decision, Balachandra Waman Pathe v. The
State of Maharashtra, (1) this Court referred with approva
to what was said by Straight, J. in Enpress of India v. Indu
Beg(2) that crimnal negligence is the gross and cul pable
neglect or failure to exercise that reasonable and proper
care and precaution to guard against injury either to the
public generally or to an individual in particular, which
having regard to all the circunstances out. of which the
charge has arisen, it was the inperative duty of the accused
person to have adopted. |In Queen Enpress v. Bhutan(1l) the
| essee of a governnment ferry having the exclusive right of
conveyi ng passengers across a certain river-was held to be
gui lty under s. 304A when he had commtted the negligent act
of putting a boat in the ferry which was in an unsafe condi -
tion and which sunk resulting in sone of ~ persons' getting
drowned. The Punjab Chief Court found a person guilty under
ss. 304A and 338 in Kanr-ud-din'v. King Emperor(4) when he
had consigned two boxes containing fire works to the Railway
falsely declaring themto containiiron locks with the result
that in | oading one of the boxes exploded killing one coolie
and injuring another. The inadvertence to the results of
concealing the true character of the contents of the box
which was the failure of duty to the public at |arge and the
know edge of the dangerous nature of the contents which mnust
be inevitably presuned coupled with the consequences were
regarded as constituting a conplete offence under the
secti ons.
Adverting to English law, the case of Regina v. David
Dant(5) is highly instructive. This is what FErle, C. J.
observed
"The defendant turned a dangerous aninmal on to
a common where there was a public footpath.
Thi s has been found by the jury to be cul pable
negli gence, and the child s death was  caused
by it. Odinarily speaking these are all’ the
requi sites of manslaughter. It is. contended,
however, that no of fence was conmitted, be-
cause as we must take it, the child was not on
the path. the jury having found that it was
very near, but that they could not say whet her
it was on or off. In nmy opinion the defendant
is responsible for having brought so great a
danger on persons exercising their right to
cross the common; and it is not a ground of
acquittal that the child had strayed from the
path."
I n anot her case, Rex v. Pittwood(6) the prisoner was charged
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with manslaughter on the ground that he had been negligent

in not
(1) C. A 62 of 1965 decided on 20-11-67.
(2) 1. L. R 11l Al. 776.

(3) 1. L. R XVl All. 472.

(4) 1905 P. R 22. (Cr.)

(5) 169 English Reports (C. C ) 1517.

(6) (1902) 19 T. L. R 37.
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closing a gate when a train passed which it was his duty to
do with the result that Wite who was in a hay cart was
killed while the cart was struck by the train which came
when it was crossing the line. Wight, J. was of the
opinion that the prisoner had been guilty of gross and
crimnal negligence as he was paid to keep the gate shut
when the train came and protect the public. It was a clear
case of m sfeasance as the prisoner directly contributed to
the accident and he was guilty of nanslaughter.

Al the 'above cases show that crimnal negligence can be
found on varying sets of circunstances. The tests which
have been applied appear to be fully applicable to the facts
of the present case -including the one of direct and
efficient cause. The appellants had, undoubtedly displayed
a high degree of negligence by allow ng or causing to be
used dangerous and prohibited conpositions and substances
whi ch  nust be held to have been the efficient cause of the
expl osi on.

The appel lants were therefore rightly convi ct ed and
sentenced under ss. 304A and 337 of the Indian’ Penal Code.
As no other point. has been pressed or ari ses for

consideration, the appeal is dismssed. The  appel |l ants
shall forthwith surrender to their bail bonds:
Y. P. Appeal dism ssed.
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