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ACT:

Industrial Dispute--Failure of conciliation--Union to take
Proper and reasonabl e course before calling a strike.

HEADNOTE

The rmanagenent having refused to conply with some  of the
demands raised by worknen, the matter was referred for
conci liation. Efforts at conciliation failed on’ Novenber
30, 1955. on the very next day the union gave a /strike
notice and actually went on strike with effect from Decenber
9, 1958. On January 3, 1956, the CGovernnent referred the
dispute to the Industrial Tribunal and the strike was called
off on January 5, 1956. The question as to whether the
workmen were entitled to get wages for the period of the
strike was along with sonme other grounds referred to the
Tribunal. The Tribunal took the view that both the parties
were to blane for the strike and that the workmen were
entitled to get 50% of the enolunents for the period of
strike:

Held, that on the facts of the case the strike was
unjustified and that the workmen were not entitled to any
wages for the period.

VWhen conciliation attenpts failed it was reasonable for the
union to take the normal and reasonabl e course provided by
law to settle the dispute by asking . the Governnment to make
a reference to the Industrial Tribunal before it decided to
strike. A strike which is a legitimte weapon in the hands
of the worknen would not be ordinarily justified if hastily
resorted to wthout exhausting reasonable avenues f or
peaceful achi evement of the object.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: CGivil Appeal No. 347/1959.
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Appeal by special l|eave from the Award dated October
17,1957, of the Industrial Tribunal No. 11, Ernakulam in
Industrial Dispute No. 63 of 1956.

S. Govi nd Swani nadhan and P. Ram Reddy, for the appellant.
Jacob A. Chakramakal and K. Sundararajan, for respondent
No. 1

K. R Choudhry, for respondent No. 2.

1960. April 4. The Judgnment of the Court was delivered by
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DAS GUPTA, J.-On August 9, 1955, the Union of the workmen of
the Chandranalai Estate subnmitted to the WManager of the
Estate a nmenmorandum containing fifteen denmands. Though the
managenent agreed to fulfil sone of the denmands the
princi pal demands renmai ned unsatisfied. On August 29, 1955,
the Labour O ficer, Trichur, who had in the neantinme been
apprised of the position by both the nanagenent of the
Estate as well ~as the Labour Union advi sed mut ua
negoti ations between the representatives of the nmmnagenent
and workers. ~Utimtely the matter was recommended by the
Labour Oficer to the Conciliation Oficer, Trichur, for
conci liation. ~The Conciliation Oficer’'s efforts proved in
vai n. The last neeting for Conciliation appears to have
been held on Novenber 30, 1955. On the following day the
Uni on gave a strike notice and the worknmen went on a strike
with effect fromDecenber 9, 1955. The strike ended on
January 5, 1956. Prior to this, on January 5, t he
CGovernment had referred the dispute as regards five of the
demands for adjudication to the 1ndustrial Tri bunal
Trivandrum Thereafter by an order dated June 11, 1956, the
dispute was w thdrawmn  fromthe Trivandrum Tribunal and
referred to the Industrial Tribunal, Ernakul am By its
award dated Cctober 17, 1957, the Tribunal granted the
wor kmen’ s demands on all these issues. The present ' appea
has been preferred by the managenent of the Chandranal a
Estate against the Tribunal’'s award on three of these
i ssues. These three issues are stated in the reference
t hus:

" 1. Was the price realised by the nanagenent for the rice
sold to the workers after decontrol excessive; and if so,
are the workers entitled to get refund of the excessive
val ue so coll ected?

2. Are the workers entitled to get cunbly allowance wth
retrospective effect fromthe date it was stopped and what
should be the rate of such allowance? 3. Are the workers
entitled to get wages for the period of the strike ?

On the first issue the worknmen's case was that after the

control on rice was lifted by the Travancore Cochin
CGovernment in April, 1954, the managenent
453

whi ch continued to sell rice to the worknmen, charged at the
excessive rate of 12 annas per measure for rice bought in
excess of a quota for 1-1/2 neasure per head. Thi s
according to the worknen was inproper and unjustified and
they claimed refund of the excess which they have been made
to pay. The nmanagenent’s case was that the worknmen were not
bound to buy rice fromthe Estate’s nanagenent and secondly,
that only the actual cost price and not any excess had been
char ged. The tribunal held on a consideration of oral and
docunentary evidence that the management had charged nore
than the cost price and held that they were bound to refund
t he same.

The second issue was in respect of a claim for cunbly
al | owance. Chandranal ai Tea Estate is situated at a high
altitude. It is not disputed that it had been customary for
the Estates in this region to pay blanket allowance to
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workmen to enable themto furnish thenmselves with blankets
to neet the rigours of the weather and that it had really
becomre a part of the terms and conditions of service. But
in spite of it the managenment of this Estate stopped paynent
of the allowance from 1949 onwards and resuned paynment only
in 1954. The managenent’s defence was that any dispute not
havi ng been rai sed about this till August 9, 1955, there was
no reason for raising it at this late stage. The Tribuna
rejected this contention and awarded cunbly all owance of Rs.
39 per workman-nmade up of Rs. 7 per year for the years 1949,
1950 and 1951 and Rs. 9 per year for the years 1952 and
1953.

On the third issue while the worknen pl eaded that the-strike
was justified the nanagenent contended that it was illega
and wunjustified. The Tribunal held that both parties were
to blame for the strike and ordered the managenent to pay
wor kers 50% of their total enolunents for the strike period.
On the question of excess price of rice having been
col l ected the appellant’s contention before us is limted to
the question of fact, whether the Tribunal was right in its
conclusion that nore than cost price was realised. The
Tribunal has based its conclusion as regards the price
real i sed by the managenment on entries made in
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the nmanagenent’s own docunents. As regards what such rice
cost the management it held that for the nonths of April
July and August and Septenber the price was shown by the
management’ s docunments while for My and June t hese
documents did not disclose the price. For these two nonths
the Tribunal held the market price of rice as proved by the
workers’ witness No. 6 to have been the price at which the
Estate’'s nanagenment procured their rice. ‘W are unable to
see anything that would justify us-in interfering with these
conclusions of facts. |Indeed the docunments on which the
Tri bunal has based its conclusions were not even nade part
of the Paper-Book so that even if ‘we had wanted to /consider
this question ourselves it woul d be inpossible for 'us to do
So. We are satisfied that the Tribunal was right in its
concl usi ons as regards the cost price of rice to the manage-
ment and the price actually realised by the nanagenment from

wor kmren. The rmanagenent’s case that the worknen were
charged only the cost price of rice has rightly been
rejected by the Tribunal. The fact that workmen were not
conpelled to purchase rice fromthe nanagenment ~is  hardly
material; the nanagenent had opened the shop to help the
workmen and if it is found that it charged excess rates, in

fairness, the worknmen nmust be reinbursed. The award in so
far as it directed refund of the excess anount collected on
the basis of the figures found by the Tribunal® cannot
therefore be successfully chall enged.

On the question of the cunbly allowance it is inmportant to
note that the only defence raised was that the demand had
been made too late. The admtted fact that it had been
regularly paid year after year for many years till it —was
stopped in 1949 is sufficient to establish the worknen's
case that paynment of a proper cunbly all owance had becone a
part of their conditions of service. W do not think that
the mere fact that the worknmen did not raise any dispute on
the managenent’s refusal to inmplement this condition of

service till August 9, 1955, would be a sufficient reason to
refuse them such paynent. The rmanagenent had act ed
arbitrarily and illegally in stopping paynent of these

al  owances from 1949 to 1954. They
455
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cannot now be heard to say that they should not be asked to
pay it nerely because the years have already gone by. It is
reasonable to think that even though the managerment did not
pay the allowance the workmen had to provide blankets for
thenselves at their own expense. The Tribunal has acted
justly in directing paynent of the all owances to the worknen
for the years 1949 to 1953. The correctness of the rates
awarded by the Tribunal is not chall enged before us. The
Tribunal’s award on this issue also is therefore maintained.
This brings us to the question whether the tribunal was
right in awardi ng 50% of enolunments to the work. nen for the
strike period. 1t is clear that on Novenmber 30, 1955, the
Uni on knew that conciliation attenpts had failed. The next
step would be a report by the Conciliation Oficer, of such
failure to the Governnent and it woul d have been proper and
reasonable for the Union to address the Governnent at the
same time and request that a reference should be made to the
I ndustrial Tribunal. ~ The Union however did not choose to
wait and after giving notice on Decenber 1, 1955, to the
managenent ~that it had decided to strike from Decenber 9,
1955, actually started the strike fromthat day. It bhas
been urged on behal f of the appellant that there was not hing
in the nature of the demands to justify such hasty action
and in fairness the Union should have taken the normal and
reasonabl e course provided by | aw by asking the Governnent
to nake a reference under the Industrial Disputes Act before
it decided to strike. The nmain denands of the Union were

about the cunbly allowance and the  price of rice. As
regards the cunbly allowance they had said nothing since
1949 when it was first stopped till the Union raised it on

August 9, 1955. The grievance for collection of excess
price of rice was nore recent but even so it was not of such
an urgent nature that the interests of |abour would have
suffered irreparably if the procedure prescribed by law for
settlenent of such disputes through industrial tribunals was
resorted to. After all it is not the enployer only who
suffers if production is stopped by strikes. Wile on the
one

456

hand it has to be renenbered that strike is alegitinate and
someti nes unavoi dabl e weapon in the hands of |abour it is
equal ly inportant to renmenber that indiscrimnate and hasty
use of this weapon should not be encouraged. It will not be
right for Jlabour to think that for any kind of demand a
strike can be commenced with inpunity wthout = exhausting
reasonabl e avenues for peaceful achievement of their
objects. There may be cases where the demand is of such an
urgent and serious nature that it would not be reasonable to

expect labour to wait till after asking the Governnent to
make a reference. In such cases, strike even before such a
request has been made nmay well be justified. The present is
not however one of such cases. |n our opinion the ‘workmen
mght well have waited for sone time after conciliation
efforts failed before starting a strike and in the neantinme
to have asked the Governnent to nmake the reference. They
did not wait at all. The conciliation efforts failed on

Novermber 30, 1955, and on the very next day the Union nmade
its decision on strike and sent the notice of the intended
strike fromthe 9th Decenmber, 1955, and on the 9th Decenber,

1955, the workmen actually struck work. The CGover nnent
appear to have acted quickly and referred the dispute on
January 3, 1956. It was after this that the strike was
called off. We are unable to see how the strike in such

circunstances could be held to be justified.
The Tribunal itself appears to have been in two mnds on the
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guesti on. Its conclusion appears to be that the strike
though not fully justified, was half justified and half
unjustified we find it difficult to appreciate this curious

concept of hal f justification. In any case, t he
circunmstances of the present case do not support the
conclusion that the strike was justified at all. W are

bound to hold in view of the circunstances nentioned above

that the Tribunal erred in holding that the strike was at

| east partially justified. The error is so serious that we

are bound in the interests of justice to set aside the

deci si on. There is, in our view, no escape from the

conclusion that the strike was wunjustified and so the

wor knmen are not entitled to any wages for the strike period.
457
W therefore allow the appeal in part and set aside the
award in so far as it directed the paynment of 50% of the
total enolunents for the strike period but maintain the rest
of .the award. ~There will ‘be no order as to costs.
Appeal al | owed.




