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ACT:
I ndian Penal Code, 1860 (45 of 1860), ss. 120B and
161--Public servants threaten ill-treatnent and harassnent
unl ess noney paid to them-Wether can be convicted under s.
161.

Prevention of Corruption Act, 1947 (Act 2 of 1947), ss. 5(1)
(a), 5(1) (d) and 5(2)--Ofence not under s. 161 I.P.C --If
convi ction under s. 5(1)(a) possible--Scope of s. 5(1)(d).

HEADNOTE

On the allegation that the appel |l ant-Haval dar and the second
appel l ant-a Subedar in the Rajasthan Arnmed Constabul ary.
were demandi ng certain anpbunt froma person accusi ng him of
i ndul ging in blackmarketing and constantly visiting Pakistan
and unless he paid the anbunt denanded he woul'd be  beaten
and prosecuted, a police trap was successfully |aid, and the
appel I ants convi cted under ss. 161 and 120B I.P.C. and under
s. 5(2) read with s. 5(1)(a) and s. 5(1)(d) of the
Prevention of Corruption Act. In appeal, this Court.

HELD : The conviction of the appellants under s.. 120B and
161 as well as under s. 5 (2) read with s. 5 (1) (a) of the
Prevention of Corruption Act must be set aside. The second
appel l ant’ s conviction under s. 5(2) read with s. 5(1)(d) of
the Prevention of Corruption Act must be sustained. The
first appellant’s conviction be altered to one under s, 5(2)
of the Prevention of Corruption Act read with s. 114 |.P.C
The first appellant was a subordi nate of 'second appellant.
Fromthe evidence it is clear that both the appellants were
acting together. It is’ obvious that the second appellant
was nmi nly responsible for the extortions conplai ned of and
the first appellant was aiding himin his activities. Hence
there was no need to charge the appellants under s. 120 B
l.P.C

The evidence clearly showed that neither the appellants
intended to show any official favour to the Persons from
whom they extorted noney nor those persons expected any
official favour fromthem The ambunts in question were
paid solely with a viewto avoid being ill-treated or haras-
sed. Therefore, it is dffficult to hold that the acts
conpl ained can be held to constitute offences under s. 161
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l.P.C

State of Ajmer v. Shivji Lal, [1959] Supp. 2 SSCR 739 and
State of Utar Pradesh v. Kuljas Rai. C. A No. 177 of.
1960 dated 22-8-62, referred to.

Before an offence can be held to cone within s. 5(1)(a) O
the Prevention of Corruption Act, the requirenents of s. 161
|.P.C., have to be satisfied. |If an offence does not fal
under s. 161 |I.P.C. it cannot cone. within s. 5(1)(a) of the
Prevention of Corruption Act. [196 C]

But so far as s. 5(1) (d) of the Prevention of Corruption
Act is concerned, that stands on a different footing. To
bring honme an of fence under s. 5(1) (d), it is not necessary
to prove that the acts conplained of were done by the
appellants in the discharge of their official duties.
Clause 5(1)(d) is much wider in scope than cl. 5(1)(a). [196
D- 197 B]

190

State of  Utar Pradesh v. Kuljas Rai, C. A No. 177 of
1960 dated 22-8-62 and Dhaneshwar Narain Saxena v. The Del h
Adm nistration, A'l.R 1962 S.C. 195, referred to.

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Cri mi nal “Appeal No.28 of
1965.

Appeal by special |eave fromthe judgnment and order dated
Decenber 14, 1964 of the Rajasthan H gh Court in S. B
Crimnal Appeal No. 656 of 1963.

K. R Chaudhuri, for the appellants.

K. Bal dev Mehta, for the respondent.

The Judgrment of the Court was delivered by

Hegde, J. The two appellants were convicted by the High
Court of Rajasthan under ss. 120 B-and 161, |IPC, and ' under
ss. 5( 1) (a) and 5 ( 1) (d) read with S. 5 (2) of the
Prevention of Corruption Act.. They have cone up in appea
to this Court by special |eave.

The first appellant was a Haval dar and the second “appel | ant
a Subedar in the Rajasthan Armed - Constabul ary. At  the
rel evant point of tinme they were serving in the outpost at
Saj anKa-Par in Barmer district of Rajasthan State, which was
a border outpost. That post was within two mles from the
Paki stan border. The prosecution case is that the two
appel l ants conspired to extort noney as well _—as other
val uabl e things fromthe villagersby using force or threat
of force or by harassnent. Though they were indulging in
these activities for quite some time, the matter cane to a
head when they tried to conpel PW1 Mdhammad to give them Rs
100. It was said that about the m ddl e of Septenber 1962,
the first appellant canme to the field of Mohanmmad and/ t ook
him to the outpost saying that the second appellant. wanted
him to go over there. At the outpost the second appellant
told himthat he was constantly visiting Pakistan; he was
al so bl ackmar keti ng; hence unless he gave him . (2nd
appellant) Rs. 200 he would send him to prison. PW 1
pl eaded that he was innocent. He also pleaded that he was a
poor nman and hence he was unable to pay the anmpunt denmanded.
As the second appellant insisted on the paynment he agreed to
pay him Rs. 100 but as he had no noney at that time PW 3
Kall a stood surety for him After a few days when PW1 was
sitting in the shop of PW5 Bhoja, he happened to tal k about
the illegal activities of the appellants. It so happened
that a CID officer was there who evidently passed on that
informati on to PW 17 Kanei hal al the Deputy Superintendent of
Police,in the Special Police Establishment. On getting that
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informati on PW 17 cane to the village on Septenber 30, 1962
and checked up the

191

facts with PW1. On the norning of Cctober 1, 1962. PW 1
was again called to the outpost by the 2nd appellant and
told that the amunt should be paid imediately. He
promsed to pay the sane that afternoon and asked the
appel lants to cone to his house that afternoon to which they
agr eed. Thereafter he passed on that information to PW 17
and gave him the conplaint Exh. P1. Then a trap was
arranged. PW1 produced before PW17, Rs. 100 in ten rupee
currency notes. PW 17 noted down their nunbers in the
presence of panch w tnesses PW2 Bhakha and PW4 Ballu and
returned the anpbunt to PW1 with instructions to give the
same to the appellants if they again demanded noney. At the
sane tinme he instructed PW 2 and 4 to be with. PW 1 so
that they may witness the paynent. of the noney. Then PW 17
posted - hinmsel f ~in ahouse near the house of PW1l. On the
eveni ng of that day the first appellant cane to the house of
PW 1 and demanded the noney.. He told PW1 that the second

appel l ant- _could not cone as. he was not well. Then PW 1
took out the currency notes whose nunbers had been noted
down earlier and paid the same to the first appellant. The

first appellant put themin his pocket. ~On receipt of that
information, PW 17 cane to the place and asked the first
appel | ant to produce those currency notes. On seeing PW17,

the first appellant became pal e and nervous. After sone
hesitati on he took out the notes in question fromhis pocket
and gave themto PW17. On examining their numbers it was
found that they were the very notes which had been returned
to PW 1 after noting their nunbers. As soon as the
villagers cane to know of the trap, several of them cane
forward wth conplaints against the, appellants. After
investigating all those conplaints this case was | aunched.

It was tried by the special judge,, Balotra, who accepted
the prosecution case in full and convicted the appellants
under ss. 161 and 120B, |IPC and under s. 5 (2) read with s.

5 (1) (a) and 5(1)(d) of the Prevention of Corruption Act.

In appeal the Hgh Court of Rajasthan affirned the
convi ctions of the appellants in respect of all the ~charges
| evel | ed against them It did not  award any separate
sentence in respect of the offence under s. 161 or s. 120 B

IPC. As regards the other offences it reduced the sentence
awarded by the trial court.

We shall now proceed to consider the evidence relating to
the various charges |evelled against the appellants.” It is
not disputed that both the appellants were public servants.

So far as the evidence relating to the trap is concerned, we
have the evidence of PW 1,2,4 and 17. Their evidence has
been believed by the trial court as well, as the H gh Court.

The plea of the 1st appellant was that on that evening when
he was going in front of the house of PW1, PW 1 and
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2 and others caught hold of himand struggled with hiny _at
that, tinme his note- book fell down; thereafter he saw them
produci ng the currency notes in question before PW17. This
is avery artificial story. The same has been disbelieved-
by the trial court as Wl as, the appellate court. No case
is made out to interfere with their findings.

The evidence relating to the trap does not by itself connect
the second appellant with that incident but then the
evi dence of PW 1 and 3, which has been accepted by the
trial court as well as the High Court, shows that it was the
2nd appell ant who conpelled PW1 to give that anmount. The
contention of the second appellant that he had incurred the
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di spl easure of the their way of snuggling goods from
Paki stan to India and fromIndia to Pakisthan and therefore
he ’'was victimsed was not,accepted either by the tria

court or the High Court. Those.. courts also did not accept
his version that several days before the trap was laid he
had reported against 'nost of the prosecution witnesses in
this case. The defence evidence |led by himwas disbelieved
by those courts and even the docunents produced by him were
rejected either on the ground that they were got up for the
purpose of this case or as having been tanpered with. This’

court being a court of special jurisdiction, does not
interfere with, findings of facts reached by the H gh Court
except under exceptional ci rcunst ances. No such

circunstance is available in this case

We are unable to accept the contention of the |learned coun-
sel for the appellants that PW 1, 2, 3, 4 and 17 and,
ot her prosecution wi tnesses to whose evidence we shal
presently  refer,’ should be considered as acconplices- and
therefore their evidence is required to be corroborated in
material ' particulars before being accepted. On the proved
facts, even those who gave illegal  gratification to the
appel | ants cannot be consi dered 'as acconplices as the sane
was extorted fromthem Though PW 1, 2, 4 and 17 can be
consi der ed as interested. wtnesses as regards their
evidence relating to'trap, as a matter of law, it is not
correct to say that their. evidence -cannot be accepted
wi thout corroboration, see the State of Bihar v. Baswan
Si ngh(1).

The next incident is that spoken'to by Bhoja PW 5 and
Hussain, PW6. Their evidence was. that on June 22, 1962 the
, second appellant along with the first appellant visited the
shop of PW5 and told, himthat he was bl acknmarketi ng and

that peopl e
[1959] S.C R 195.
193

from Pakistan were visiting him He denied those charges.
Then the second appellant told himthat unless he’' (PW 5)
paid himRs. 50 he would involve himin some case sone day.
But still PW 5 did not give any nmoney to the ‘second
appel | ant . Then the second appellant-insisted that he
should give at least the wist watch that he was wearing.
Finding no alternative her gave himthe watch, article 3.
According to himwhen all these things happened PW6 was in
his shop. PWG®6 fully corroborated PW5. It was not denied
that PW 17 seized the watch in question from the second
appel l ant. But his explanation was that that watch had been
pl edged by PW5 with Shriram PW4for Rs. 50 but that anopunt
had been advanced to DW4 by him (appellant No. 2); DW 4
left the watch with himand that is how he happened to be in
possession of the watch. Neither the trial court ~nor the
appel l ant court accepted this version. On the other hand
they relied on. the evidence of PW 5 and 6 coupled with
the, circumstance that the watch was seized fromthe ' second
appel lant. W see no reason to disturb the findings reached
by those courts.

PW 18 Ukaram spoke to the fact of having paid a sumof Rs.
101 to the second appellant in the presence of the first
appel l ant on August 13, 1962. Though his evidence was
believed by the trial court, the sane was not relied on by
the H gh Court. Therefore we exclude that evidence from
consi derati on.

W next conme to the evidence of PW 8, 11 and 12. PW8 s
one Kastura. H's evidence is that some days prior to
Cctober 1, 1962 the first appellant canme and. took him to
the outpost. There the second appellant accused him of
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being in the habit of visiting Pakistan. Wen he denied
t hat charge he was asked to kneel down. Sonet i nes
thereafter he was asked to pay Rs. 100. As he had no noney
he was kept in the outpost during the night. On the next
norni ng | mam PW 11 and Bhakha PW 2 happened to come to the
post . PW. 8, 11 and 12 pleaded with the second appellant
to accept a lesser sum Utimately, the second appellant
agreed to receive Rs. 50. Thereafter PW1 1 was sent to the
house of PW 8 to sell his goats- and get Rs. 50. He
accordingly went to the village,, sold some goats of PW 8
and’” got Rs. 50. During this incident, according to the
evidence of the above witnesses, the first appellant was
al so present in the outpost.

Sadi q PW 13 speaks to the fact that about nine days prior to
his arrest the first appellant went to his house and took-
him to the outpost saying that he was wanted by the second
appel lant. There he was fal sely accused of selling goats in
Paki stan; \ then, he was beaten by the second appellant and
thereafter he was. told by the second appellant that he
shoul d pay himRs. 100. As,
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he coul d not nake the payment in question he was kept in the
out post that night. Next day his brother Gafoor came there
and paid a sumof Rs. 80 to the second appell ant. It is
only thereafter he was allowed to go back. At about the
time when noney was extorted fromPW13, Alladin PW14 was
said to have been in the outpost. PW14 corroborated the
testinony of: PW13. PW14 has his own grievance against
the. appellants. H's case was that about 25 days prior his
arrest, the first appellant ,came to his field and demanded
his canel for cultivation of his field. But as he hinself
required the canel he refused to give it. After about 8 or 9
days both the appellants cane to his field .and, forcibly
took him to the outpost and beat ~ him- Thereafter, they
demanded from hima sumof Rs. 60 and he was told that if he
did not pay that amount, |ie would be prosecuted in sone
fal se case

Next we conme to the evidence of Mirad PW7 and Subhan PW 9.
The evidence of these two witnesses was that about seven or
ei ght days before the first appellant was arrested ~. both
the appellants came to their houses in the village Tal ab- Ka-
Par and took themto the outpost. There they were nade to
kneel down. Further they were fal sely accused of indul ging
in snuggling ,of goods and visiting Pakistan without valid
permts. Thereafter Rs.80 were denanded from PW7 and Rs.
200 fromPW9. Utimately it was settled that PW 7 should
pay Rs. 50 and PW9 Rs. 150. By that tine Kalla PW3 came
there. He was sent to .the house of those witnesses to. get
noney. He got Rs. 40 for PW7 and Rs. 130 for PW9. Those,
amounts were paid to the second appellant.

Next we cone to the evidence of Mninmal PW10. H s version
was that in July or August 1962 his brother-in-law died and
in that connection a feast had been arranged. VWhen the
feast was about to comrence the first appellant came there
and told himthat unless he paid a sumof Rs. 100 he would
not be allowed to have the feast. As he refused to pay that
noney he was taken to the outpost. There the second
appel | ant agai n demanded fromhimRs. 100. Utimtely PW10
paid the second appellant Rs. 30.

Lastly we conme to the evidence of Nem chand PW15. His case
was that about a nonth before the first appellant was trap-
ped he had cone to his shop and told himthat he should go
and neet the second appellant at the outpost. Accordi ngly
he went to the outpost. There the second appellant accused
him of indulging in black-marketing and demanded from him
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Rs. 100, and he was told that if he did not pay that anount

he would be beaten and prosecuted. Utimately it was

settled that he shoul d
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pay Rs. 50. Thereafter he was allowed to go home and get
the money. On the next day he went to the outpost and paid
Rs. 50 to the second appell ant.

The evidence of all the witnesses nmentioned above excepting
PW 18 has been accepted by the trial court as well as by the
appel l ate court, and we see no reason to differ fromthem
This takes us to the question whether on the basis of the
evi dence accepted by the H gh Court both or any of the
appel lants could in | aw have been convicted for any of the
of fences with which they were charged.

The first appellant was a subordinate of the second
appel | ant . From the evidence referred to earlier it s
clear that both the appellants were acting together. It is
obvi ous that the second appellant was mainly responsible for
the extortions conplained of and the first appellant was
aiding himin his activities. Hence there was no need to
charge the appellants under s. 120 B, I PC even in respect of
the amount received fromPWZ1. The evidence adduced by the
prosecution shows that every single act conplained of
amounts to an extortion in | aw.

Before an offence is'held to, fall under.s. 161 IPC, the
foll owi ng requi renents have to be satisfied: (1) the accused
at the tine of the offence was, or expected to be, a public
servant, (2) that he accepted, or obtained, or agreed to
accept, or attenpted to obtain from sone per son a
gratification, (3) that such gratification was not a |ega
remuneration due to him and (4) that he accepted the
gratification in question as a notiveor reward,  for (a)
doing or forbearing to do an official act; or (b) 'show ng,
or forbearing to show favour or disfavour to. sonme one in
the exercise of-his official functions; or (c) rendering, or
attenpting to render, any service or disservice to sone one,
with the Central or any State Governnent or Parlianent or
the Legislature of any State, or with any public’ servant.
As nentioned earlier admttedly the appellants were public

servants. It is also established that they obtained from
t he several wtnesses examined in this case illegal
gratification. The word 'obtain’ is a strong word. It

includes also things received by extortion. But canit be
said that they obtained the gratifications in question as a
notive or reward for doing or for forbearing to do an
official act or for showing or for forbearing to show favour
or disfavour to the persons in question in the exercise of
their official functions. The evidence on record clearly
shows that neither the appellants intended to, show any
official favour to the persons from whomthey extorted noney
or val uable things, nor those persons expected any - officia
favour fromthem, They paid the anbunts in question ' solely
with a viewto avoid being ill-treated
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or harassed. The scope of s. 161, |IPC had been considered
by this Court in State of Ajner v. Shivji Lal (1) as well as
in State O Utar Pradesh v. Kuljas Rai(2).. Though the
former decision. was overruled in certain respects by a

| ater decision of this Court to which reference will be made
hereinafter, that part of ’'the decision which considered the
requirenents of s. 161 |.P.C. was not differed from

Therefore it is difficult to hold that the acts conpl ai ned
agai nst the appellants can be held to constitute offences
under s. 161, |PC

Before an offence can, be held to come within cl. (a) of
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subs. 1 of s. 5 of the Prevention of Corruption Act, the
requirenents of s. 161, IPC have to be satisfied.. |[If an
of fence does not fall under s. 161, IPC. it cannot cone.
within s. 5(1)(a) of the Prevention of Corruption Act.
But so far as cl. (d) of sub-s. 1 of s. 5 of the Prevention
of Corruption Act is concerned, that stands on a different
footing. At the relevant tinme that sub-section read
"A public servant is said to commit the
of f ence o crimnal m sconduct in t he
di scharge of his duty-
(d) if he, by corrupt or illegal means or by
ot herwi se ‘abusing his position as public
servant, obtains for hinself or for any other
per son any valuable thing or pecuni ary
advant age.
Therefore if it is- proved that the appellants had by illega
means or by otherwise abusing their position as public
servants ~/obtained for thenselves nbney or other valuable
things, then, they can be said to have commtted the offence
of crimpal msconduct inthe discharge of their officia
duties. To bring home an offence under s. 5 (1) (d), it is
not necessary to prove that the acts conpl ai ned of were done
by the appellants in the discharge of their official duties.
The contrary view'taken by this Court in State of A ner v.
Shivji Lal (1) was over-ruled by this Court. in Dhaneshwar
Narai n Saxena v. The Del hi Admi nistration(3). In that case
it was observed that the words occurring in's. 5 of the
Prevention of Corruption Act "in-the discharge of his duty”
do not constitute an essential ingredient of the offence
under s. 5 (1) (d), the.ingredients of that offence being
(1) that the accused should be a public servant, (2) that he
shoul d use sonme corrupt or illegal neans or otherw se abuse
his position as- a
(1) (1959) Supp. 2 S.C.R 7309.
(2) Cr. Appeal 177 of 1960, decided on 22-8-62.
(3) Al.R 1962 S.C 195.
197
public; servant; (3) that he should have obtai ned a val uabl e
thing or pecuniary advantage, and (4) for hinmself ~or any
ot her person. That decision was followed in State of Utar
Pradesh v.Kuljas Rai(1). 1t nust be noted that clause 5 (1)
(d) is nuch wider in scope than clause 5 ( 1) (a).
Therefore, the conviction of the, Appellants under S. 5(1)
(d) read with s. 5(2) of the Prevention of- Corruption Act
stands on a firm ground.
It was contended on behalf of the State that if this Court
hol ds that the conviction of the appellants under s. 161
| PC and under s. 5 (1) (a) of the Prevention of Corruption
Act is,, not sustainable, their conviction may, be altered
to one under S. 384, IPC It was said that such an alteration
cannot be said to prejudice the appellants though they were
no charged and tried for that offence. W have not thought
it necessary to exam ne that question as in any event the
appel lants are liable to be convicted under s. 5 (2) read
with s. 5( 1) (d) of the Prevention of Corruption Act.
In the result we partly allow the appeal and acquit the
appel | ants under ss. 120 B and 161, IPC, as well as under s.
5 (2) read with S 5(1)(a) of the Prevention of
Corruption Act. The second appellants conviction under s.
5(2) read with s. 5 (1) (d) of the Prevention of Corruption
Act is sustained and for that offence the sentence of 18
nonths rigorous inprisonnent and a fine of Rs. 200, 'in
default further inprisonment of two nonths inposed by the
H gh Court is affirmed. The conviction of the first
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appellant is altered to one under s. 5(2) of the Prevention
of Corruption Act read with s. 114, IPC and for that offence
he is sentenced to suffer rigorous inprisonnent for one
year.

Y. P. Appeal partly all owed.

(1) C. Appeal 177 of 1960, decided on 22-8-62.
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