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ACT:

Indian Limtation Act (9 of 1908), Arts. 91 and 95-Suit to
set aside gift deed on grounds of undue-influence and fraud-
Period of limtation and starting point for linitation.

HEADNOTE
In 1938, the appellant executed a gift deed of four plots of
and-two in village T and two in village L in favour of her

husband. At that tinme the —appellant was young and
illiterate and her husband was in a position to dom nate her
will, and she believed that the docunment related only to the

plots in village T which were originally the property of the
husband. The properties in village L were inherited by the
appellant from her father. They were very valuable and
fertile and there was no reason whatever for her to gift

them away to her husband. In 1941, the husband nmarried a
second wife but the appellant continued to live w.th him
amcably till he died in 1949. Thereafter the conduct ~ of

the relatives of the second wife nade her suspicious, and on
enquiry, she found that the plots in village L were also
included in the gift deed. She therefore filed a suit for
setting aside the gift deed and for possession of all . the
four itens of property, against the second wife and her
children. The High Court, in appeal, disnissed the suit.
In appeal to this Court,
HELD : (1) The appellant’s husband included the two plots of
land in village L in the gift deed by fraud and w thout the
appel l ant’ s know edge. Si nce the f raudul-ent
m srepresentation was with respect to the contents and not
the character of the document the transaction was not void
but only voidable. Therefore, the suit for setting aside
the gift deed woul d be governed by Art. 95 of the Limitation
Act, 1908. Since the Article prescribes a period of
[imtation of 3 years fromthe tinme when the fraud becane
known to the party wonged, and the suit in the present case
was filed within a few days after the appellant cane to know
of the fraud, the suit with respect to the itens in village
L was within tinme and shoul d be decreed. [800 G 802 A-C, F
Cough v. L. & N W Railway, (1871) L.R 7 Ex. 26; Foster
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v. Mackinon (1869) 4 C.P. 704, Sanni Bibi v. Siddi k Hossain
A l.R 1919 Cal. 728 and Brindaban v. Dhurba Charan, A l1.R
1929 Cal. 606, referred to.

(2) As regards the plots in village T, in viewof s. 16(3)

of the Indian Contract Act, and s. Il 1 of the Evidence Act
the gift deed nmust be presunmed to have been obtained by the
appel l ant’s husband by undue influence. The suit wth

respect to these properties would therefore be governed by
Art. 91. The period of Iimtation prescribed by the Article
is three years and tine begins to run fromthe date when the
plaintiff discovered the facts entitling the plaintiff to
have the instrunent cancelled or set aside and not from the
date when the plaintiff escaped fromthe undue influence.
Since the appellant in the present case knew at the very
time of the executionof the gift deed that her husband
prevail ed wupon her to convey the plots in village Tto him
by undue. influence, her suit was barred by limtation so
far as he plots in village T are concerned. [803 A-B, D, E-
g

L3 Sup. A/68-7

798

Someshwar Dutt v. Tirbhawan Dutt, 61 I.A 224. applied.

JUDGVENT:

CIVIL APPELLATE JURISDICTION : Cvil Appeal No. 586 of
1965.

Appeal fromthe judgnent and decree dated July 29, 1960 of
the Mysore High Court in Regular Appeal No. (B) 71 of 1956.
K. R Chaudhuri, for the appellant.

Naunit Lal, for the respondent.

The Judgnent of the Court was delivered by

Ramaswami, J. This appeal is brought, by certificate, from
the judgnent of the Mysore High Court dated July 29, 1960 in
RA (B) 71 of 1956, whereby the High Court allowed the
appeal of the respondents and dism ssed the suit of the
appel | ant .

In the suit which is the subject-natter of this appeal the
appel | ant asked for a decree for possession of the
properties mentioned in the schedule to the plaint on the
ground that she was the owner of the properties in spite of
the gift deed, Ex. 45 executed by her on January 16,  1938.
According to the case of the appellant, plot nos. 91 and 92
of Lingadahalli village were inherited by her from her
father and plot nos. 407/1 and 409/1 of Tadaval ga  village
were originally the properties of her husband ~Shiddappa.
These plots had been usufructually nortgaged but they were
redeened from the funds supplied by the appellant and a
reconveyance of the two plots was taken in the name of the

appel | ant . At about the tine Ex. 45 was executed it is
alleged by the appellant that her husband Shiddappa was
dom nating her will and persuaded her to execute the gift

deed in respect of plots 407/1 and 409/1 of Tadavalga
village. The appellant was taken to Bijapur by her husband
on January 16, 1938 and there Ex. 45 was witten and she was
nmade to sign it. The docunent was regi stered on January 18,
1938 at Indi. The appellant believed that the docunment, Ex.
45 related to only plots nos. 407/1 and 409/1 of Tadaval ga

vil | age. She was never told by her husband that the
docunent related either to plot no. 91 or plot no. 92 of
Li ngadahal I'i village. Shiddappa died in about the end of
Decenber, 1949 and till then she was amicably living wth

hi m and consequently she had no occasion to know about the
true character of Ex. 45 or about its contents. Shi ddappa
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had taken a second wife in the year 1941 and after the death
of Shiddappa in 1949 the relations of the second wife,
respondent no. 4, began to assert their rights in respect of
the properties of the appellant. G ow ng suspicious of the
conduct of the respondents, the appellant made enquiries
fromthe Karnamof the village and found that in Ex. 45 she
was purported to have nade a gift of properties

799

included in plots 91 and 92 of Lingadahalli village to her
husband Shi ddappa. Consequently the appellant brought the
present suit for possession of properties. Respondent no. 4
is the second wife of Shiddappa and respondents 1 to 3 are
the children of Shiddappa through respondent no.. 4. They
resisted the appellant’s suit and contended that the gift
deed in favour of Shiddappa, Ex. 45 was valid and that the
sane was executed voluntarily by the appel | ant and
consequently it was not-liable to be set aside. The tria
court came to the conclusion that Shiddappa obtained Ex. 45
by the exerci se of undue influence over the appellant, that
he had represented to her that it related only to plots nos.
407/ 1 and 409/1 of Tadaval ga village and he had fraudul ently
i ncl uded in the docunent plots nos. 91 and 92 of
Li ngadahal l'i village: Thetrial court, however, dism ssed
the appellant’s suit in respect of plots nos. 407/1 and
409/1 on the ground that the suit was barred under Article
91 of the Limtation Act. Wth regard to plots 91 and 92 of

Li ngadahal I'i village the trial court gave a decree in favour
of the appellant. ' The respondents took the matter in appea
to the Msore Hi gh Court. The ~appellant  filed cross-
obj ections against the decree of the trial court. By its
judgrment dated July 29, 1960, the H gh Court allowed the
appeal and di smi ssed t he cross-obj ections, t her eby
dismissing the suit of the appellantin its entirety. The

H gh Court confirmed the finding of thetrial court so far
as plots nos. 407/1 and 409/ 1 of Tadavalga village were
concerned and held that the suit was barred by linmtation as
it was not filed within three years of _the execution of the
deed. As regards plots nos. 91 .and 92 of Lingadahall
village the H gh Court held that the alleged fraud had not
been established by , he appellant.

On behal f of the appellant |earned Counsel contended, in the
first place, that the Hgh Court was not justified in
interfering with the finding of the trial court that  plots

nos. 91 and 92 of Lingadahalli village were included in the
gift deed by the fraud of the husband wi thout know edge of
the appellant. It was pointed out that the finding of the

High Court is vitiated because it has not taken into account
certain inportant circunstances upon which the trial court
relied for reaching its finding. In our opinion, the
argunent put forward on behalf of the appellant is /'well-
founded and nust be accepted as correct. At the tine of the
gift deed, The appellant was a young wonan of about 24 years
of age. She was illiterate and ignorant and all her affairs
wer e bei ng managed by her husband who stood in a position of
active confidence towards her. The trial court found that
the appellant’s husband was in a position to dominate her
will. The docunent of gift also appears to be grossly
undervalued at Rs. 1,500 while actually the value of the
property was about Rs. 40,000 at the rel evant

800
dat e. The trial court has found that plots nos. 91 and 92
of Lingadahalli village were the nost valuable and fertile

| ands owned by the appellant before the execution of the
gift deed. It is the admtted position that not only the
appel I ant and her husband but her husband’s two brothers and
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their famlies lived on -he incone of the two plots. There
appears to be no reason whatever for the appellant to agree
to transfer the valuable |ands of plots nos. 91 and 92 of
Li ngadahal I'i village inherited by her fromher father to her
husband. It was suggested on behalf of the respondents that
it was the desire of the appellant that her husband should
marry a second wife and he could no,, find a bride to marry
unl ess he possessed sufficient properties and therefore the
appel l ant executed the gift deed in favour of her husband
with a viewto enable himto find a bride. But it is an
undi sputed fact that the appellant’s husband married the 4th
respondent about three years after the execution of the gift
deed and it is not Possible to accept the case of the
respondents that there was any connection between the gift
deed and the second marriage of Shiddappa. The High Court
has referred to the evidence of the attesting w tness,
Bhi marao who said that the docunent was read over to the
appel | ant . before she put her thunb inpression thereon. On
the basis of this evidence the Hgh Court canme to the
conclusion ~that the plea of fraud could not be accepted as
Shi ddappa woul'd not have all owed the docunent to be read
over to the appellant if he intended to perpetrate a fraud
on her. But Bhimarao was not a disinterested wtness
because it is admitted that he had been approached by the
respondents before they filed the Witten Statenment in the
suit. For this reason the trial court disbelieved the
evi dence of Bhinmarao and no reason ha-, been given by the
H gh Court for taking a different view of the evidence of
this wtness. The other attesting w tness, Venkappa does
not say that the gift deed was read over to the appellant
before her thunb inpression was taken on it or that she knew

of its contents. In our opinion the Cvil Judge was right
in taking the view that the appell ant - never agreed to convey
the lands in plots nos. 91 and 92 of Lingadahalli ' village

and that they were included in the gift deed by the fraud of
Shi ddappa wi t hout the know edge of the appellant.

On behalf of the respondents. M. Naunit Lal, /however,
stressed the argunent that the trial court was ‘wong in
holding that the gift deed was void on account of the
perpetration of fraud. It was subnmitted that it was only a
voi dabl e transaction and the suit for setting aside the gift
deed would be governed by Article 95 of the | ndi an

Limtation Act. In our opinion, the proposition contented
for by M. Naunit Lal nust be accepted as correct. It is
wel | -established that a contract or other transacti on
i nduced or

801

ainted by fraud is not void, but only voidable at the option
of the arty defrauded. Until it is avoided, the transaction

is wvalid, so at third parties without notice of the /fraud
may in the neantine aquire rights and interests in the
matter which they may enforce against the party defrauded.
"The fact that the contract has been duced by fraud does not
make the contract void or prevent the property from passing,
but merely gives the party defrauded a thoght on discovering
the fraud to elect whether he shall continue to treat the
contract as binding or disaffirmthe contract and resune the
property, If it can be shown that the party defrauded has at
any tine after knowl edge of the fraud either by express
words or by unequivocal acts affirmed the contract, his
el ection determned for ever. The party defrauded may keep
the question open so |long as he does nothing to affirm the
contact. Clough v. L. & N W Ry.) (1). ,

The legal position wll be different if there is a
fraudul ent misrepresentation not nerely as to the contents
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of the document out as to its character. The authorities
make a cl ear di stinction bet ween fraudul ent
nm srepresentation as to the character of the docunment and
fraudul ent misrepresentation as to the contents Thereof.
Wth reference to the former, it has been held that the
Transaction is void,.while in the case of the latter, it is
nerely voidable. In Foster v. Mackinon(2) the action was by
the endorsee of a bill of exchange. The defendant pleaded
that he endorsed the bill on a fraudul ent representation by
the acceptor that he was signing a guarantee. In hol ding
that such a plea was adm ssible, the Court observed
"It (signature) is invalid not nmerely on the
ground of fraud, where fraud exists, but on
the ground that the mind of the signer did not
acconpany-the signature; in other words, that
he never intended to sign, and therefore in
contenpl ation of- law never did sign, the
contract” to which his name is appended
The _defendant never intended to sign that
contract or any such contract. He never
intended to  put his name to any instrunent
that then was  or thereafter might becone
negoti abl e. He was deceived, not nerely as to
the legal effect, but as to the ,actua
contents’” of the instrunent."
This decision has been followed by the Indian courts-Sann
Bi bi v. Siddik | Hossain(3), and Brindaban V. Dhur ba
Charan(4). It is not the contention of the appellant in the
present case that there was any fraudul ent m srepresentation
as to the character ~of the gift deed but Shi ddappa
fraudulently included in the gift deed
(1) (1871) L.R 7 Ex. 26, 34.
(3) AIl.R 1919 Cal. 728.
(2) [18691 4 C.P. 704.
(4) A 1.R 1929 Cal. 606.
802
plots 91 and 92 of Lingadahalli village without her
know edge. W are accordingly of the opinion ‘that the
transaction of gift was voidable and not void and the suit
nmust be brought within the time prescribed under Article 95
of the Limtation Act.
It was contended on behalf of the respondents that ~the
termnus a quo for the limtation was the date of the
execution of the gift deed and claimof the appellant was
therefore barred a,, the suit was filed nore than three
years after that, date. W are wunable to accept this
argunent as correct. Article 95 prescribe., a “period of
[imtation of +three years fromthe time when the fraud
becomes known to the party wonged. In the present case,
the appellant stated that she did not conme to know  of the
fraud cormitted by her husband in respect of plots 91 and
92 of Lingadahalli village till his death. The trial | court
has discussed the evidence on this point and reached the
conclusion that the case of the appellant is true. The
appel lant lived with her husband on affectionate terns till
the time of his death. Till then she had no reason to
suspect that any fraud had been comitted on her in respect
of the two plots in Lingadahalli village. It is only after
hi s death when his brothers and respondent no. 4's brothers
renoved grain fromthe house against her wishes that the
appellant came to knowthat the Ilands at Lingadahalli
village were included in the gift deed by fraud. The suit
was instituted by the appellant within a few days after she
came to know of the fraud. W are therefore of the opinion
that the suit was brought within time prescribed under Art.
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95 of the Indian Limtation Act so far a.plots 91 and 92 of
Li ngadahal |'i village are concerned.

As regards plots nos. 407/1 and 409/ 1 of Tadavalga village
the trial court has found that the husband of the appell ant
was in a position of active confidence towards her at the
time of the gift deed and that he was in a position to
dom nate her wll and the transaction of gift was on the
face of it unconscionable. Section 16(3) of the Indian
Contract Act says that where a person who is in a position
to dominate the will of another enters into a transaction
wi th hi mwhich appears, on the face of it or on the evidence
adduced, to be unconscionable, the burden of proving that
such transaction was not induced by undue influence, shal

lie wupon the person in a position to domnate the wll of
anot her . Section | 11 of ‘the Indian Evidence Act also
states :

"Where there is . a question as to the good
faith of a transaction between parties, one of
whom stands to the other in a position of
active confidence, the burden of proving the
good faith of the transaction is, on the party
who is in-a position of active confidence."
803
The trial court found that the respondents had not adduced
sufficient evidence to rebut the presunption under these
statutory provisions and reached the finding that the gift
deed was obtained by the appellant’s husband by undue
i nfluence as alleged by her. The finding of the trial court
has been affirmed by the Hi gh Court. But both the tria
court and the Hi gh Court refused to grant relief to the
appel l ant on the ground that the suit was barred under Art.
91 of the Limtation Act so far as plots nos. 407/1 and
409/1 were concerned. On behalf of the appellant it was
contended that the | ower courts were wong in taking this
Vi ew. W are, however, unable to accept this argunent as
correct. Article 91 of the "IndianLimtation Act provides
that a sun to set aside an instrument not otherw se provided
for (and no other provision of the Act applies to the
circunstances of the case) shall be subject to a three
year’'s limtation which begins to run when the facts
entitling the plaintiff to have the instrument cancelled  or
set aside ,ire Known to him 1In the present case, the tria
court has found, upon exam nation of the evidence, that at
the very tine of the execution of the gift deed, Ex. 45 -the
appel | ant knew t hat her husband prevail ed upon her to convey
survey plots nos. 407/1 and 409/1 of Tadavalga village to
hi m by undue influence. The finding of the trial court is
based upon the adm ssion of the a appellant herself in_ the
course of her evidence. In viewof this finding of the
trial court it is manifest that the suit of the appellant is
barred under Art. 91 of the Limtation Act. so far -as plots
nos. 407/1 and 409/1 of Tadavalga village are concerned. On
behal f of the appellant M. K R Chaudhuri presented ,be
argunent that the appellant continued to be under the undue
i nfluence of her husband till the date of his death and the
three year’s period under Art. 91 should therefore be taken
to run not when the appellant had knowl edge of the true
nature of the gift deed but fromthe date when she escaped
the influence of her husband by whose wll she was
domi nat ed. It is not possible, to accept this argunment in
view of the express |anguage of Art. 91 of the Limtation
Act which provides that the three years’ period runs from
the date when the plaintiff came to know the facts entitling
her to have the instrunent cancelled or set aside. Thi s
view is borne out by the decision of the Judicial Conmittee
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in Soneshwar Dutt v. Tirbhawan Dutt(1) in which it was held
that the linmtation of a suit to set aside a deed of gift on
the ground that it was obtained by undue influence was
governed by Art. 91 of the Indian Limitation Act, and the
three vyears period runs fromthe date when the plaintiff
di scovered the true nature of the deed, and not from the
dat e when he escaped fromthe influence by which be alleged
that be was dom nated

(1) 61 1.A 224

804

For the reasons expressed we hold that this appeal nust be
al l owed and the appellant mnmust be granted a decree that the,
gift deed, Ex. 45 is not binding on her so far as plots 9".

and 92 of Lingdahalli village are concerned and she is
further entitled to recover possession of the said two plots
from the defendantrespondents wth nesne profits. We

accordingly set aside the decree of the Hi gh Court, restore
the decree of the Cvil Judge, « Senior Division, Bijapur
dat ed January 29, 1953 and allow this appeal with costs.

V. P. S

Appeal all owed.
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