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PETI TI ONER
BAUL & ANOTHER

Vs.

RESPONDENT:
STATE OF U. P.

DATE OF JUDGVENT:
24/ 11/ 1967

BENCH

H DAYATULLAH, M
BENCH

H DAYATULLAH, M
VAI DYl ALI NGAM C. A

Cl TATI ON
1968 AIR 728 1968 SCR. (2) 450
Cl TATOR | NFO :
R 1991 SC 318 (19)

ACT:

I ndi an Penal Code (45 of 1860), ss. 302 and 34-Acquittal of
one of two accused-No evidence regarding injuries caused by
the other to deceased-Nature of offence commtted by him

HEADNOTE:

Two accused were charged with an offence under s. 302 read
with s. 34 I.P.C. The victimhad fourlathi injuries on his
head-two fatal and two sinple. One of the accused was
acquitted. On the question whether the other could be
convicted for an offence under s. 302 sinpliciter / without
establishing that he had caused at |east one of the nmmjor
injuries,

HELD : As a result of the acquittal of one of the two
accused, the common intention was not proved. |In such a
case it could not be postulated that the other accused al one
caused all the four injuries and the prosecution nust
establish the exact nature of the injury caused by him In
the absence of such evidence, he nust be given the benefit
of doubt with respect to the offence under-s. 302, but may
be convicted for the offence of causing grevious hurt under
s. 325 [453 H, 454 A-D, (]

JUDGVENT:

CRI'M NAL APPELLATE JURI SDICTION : Crimnal Appeal No.

47 of 1965.

Appeal by special |eave fromthe judgment and order dated
August 31, 1964 of the Allahabad High Court in Crinmna
Appeal No. 397 of 1963.

P. K. Chakravarti and C. P. Lal, for the appellants.

K. K. Jain and O. P. Rana, for the respondent.

The Judgrment of the Court was delivered by

Hi dayatul lah, J. The appellants are father and son. They
were prosecuted with one Randeo who has been acquitted by
the Hi gh Court. The prosecution case against themis that
on the evening of June 7, 1962, about sun-set they attacked
one Randul ar causing himfatal injuries on his head with a
lathi resulting in his death. The first appellant Baul is
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said to have instigated the assault and the origina
prosecution case was that the other appellant Sadhai and
Randeo (the acquitted accused) assaulted Randul ar. Medi ca
evi dence established that the deceased died as a result of
two fatal blows on the head, both of which appeared to have
caused extensive fractures of the skull. There were two
other injuries on the head which were sinple. The deceased
never regai ned consci ousness after he received the bl ows and

died in the hospital about 11.30 the same night. The
occurrence took

451

place in this way. It appears that Baul, the first

appel l ant, and Lurkhur (P.W 1) who are brothers-in-Ilaw were
at | oggerheads over a right of way. On the day in question
Lurkhur was preparing his food near his house and the
deceased was at a well nearby. Wen Baul passed that way
there was an exchange of abuses and Baul raised an alarm
Lurkhur” s son, the deceased, cane out of his house with his
wi fe. On the other side cane the appellant Sadhai and the
acquitted accused Randeo. Baul instigated these two to beat
the deceased who was probably very vociferous in his abuses
in support of his old father. Wen this exhortation was
made the deceased took to his heels chased by Sadhai and
Randeo. According to the prosecution evidence both of them
hit the deceased on the head with their |athies. The de-
ceased attenpted to run back to his house but fell down near
t he door step. The appellants and Randeo t her eupon
retreated.

The Police Station House is situated within a distande of a
mle fromthe scene of occurrence. Report of the incident
was nmade between 7 and 8 p.m but was actually recorded at 8
p. m Badshahpur Hospital is situated within 2-3 furlongs of
the police station house and the deceased was sent in an
unconsci ous condition to the hospital. ~He never regained
consci ousness before his death. The ~ Sub-Inspector, after
recordi ng the first information report, went to the
hospital, found the deceased unconscious and, therefore,
went to the spot where he found no witness except the wfe
of the deceased person. He went back to the hospital and
then went in search of the appellant Sadhai and arrested him
in the village after 10 p.m The other two accused

surrendered in court later on June 18, and June 20. The
deceased was exam ned while he was still alive by Dr. N D
Burman (P.W 3) and his report shows that he had " a
mutil ated" wound of |I" X1 / 10" X 1/4" on the |left side and

the head 21" above the left eye-brow with swelling 4"X4-1/2"
in area. The wound was then bleeding. He also had a bl uish
swelling 2-1/2"X2" on the right side of the scalp 2" above
the right eye-brow. Both the injuries were said to / have
been caused with a blunt weapon such as a lathi. After the
death of the deceased postnortem exam nati on was done by Dr.
M L. Gouta (P.W 7). He had the opportunity to exanine the
injuries nmore closely. According to himthere were :
1. a contusion 2-1/2"Xl" on the right  side
of the forehead 1/2" above the right eye-brow
2. a contusion 21/2"X 1" on the left side
head 2" above left ear with swelling of the
entire left side of head and face.
3. contused wound 1/2"X1/4" scalp on left
side of head 2" above the left eye-brow
452
4, swelling 3"X2" on right side of head
1/2-" above the right ear
There was al so an abrasi on on the back of right el bow joint.
I nternal exam nation disclosed left and right perietal bones
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fractured at many places. Front perietal bone of the head
was fractured at its joint. Congested clotted blood was
present all over the bones of the head. The nmenbranes were
besmeared with blood. The right and |eft henisphere was
entirely covered with clotted blood. The bone on the |eft
side of the base of the skull was also fractured.

There are five eye-witnesses of 'the actual occurrence of
whom only two have been believed. They are Lurkhur (P.W 1)
and Snt. Mangani (P.W 2) the wife of the deceased. Three
ot her witnesses, Ram Saran (P.W 4), RamDular (P.W 5) and
Ram Swaroop (P.W 6) were al so examined. They stated that
they were passing that way and saw the assault. Dular and
Ranswar oop were disbelieved as to the actual assault,
because when they saw the deceased he had already fallen on
the ground. Ram Saran was disbelieved because in the
conmitting court he had deposed that he had only seen Sadha
al t hough in the Court of Sessions he named both the youngmen
as the assailants. Baul, of course, admitted his presence,
but his son Sadhai pleaded alibi. H's statenent was that he
had left with the corpse of the nother of one Marwari for
Jhusi to attend the cremation and returned by train at 7.30
p.m He cane fromthe station on the ’'hearse car’ and
alighted at the police station house when he was arrested.
He exam ned one wi tness in support of this statenent. Thi s
wi tness was his conpanion on this trip

The Sessions Judge disbelieved the evidence of alibi and

accepted the evidence of the eye-w tnesses. He convicted
all the accused under ss. 302 read with s. 34, Indian Pena
Code and sentenced themto inmprisonment for. life. On

appeal , Randeo was acquitted and the conviction of Baul was
altered to S. 325 read with S. 109 and he was sentenced to
five years’ rigorous inprisonment. The _conviction and
sentence of Sadhai were nmintained but the conviction was
altered froms. 302/34 to s. 302 sinpliciter.

In this appeal M. P. K Chakravarty has raised two points
which are the only points to be considered because this
Court, in an appeal by special |eave where the two courts
bel ow have concurred in their  conclusions, does not
ordinarily reassess the evidence. The first is that the
High Court did not consider the evidence of alibi at all
The High Court nentioned the alibi but did not consider it
in its judgnent. It may be that having accepted the
evi dence of the eye-witnesses the H gh Court did not fee
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it necessary to say that the evidence of- alibi was not
accepted by it. In view of the fact that no reference was
made to the evidence of alibi we had that evidence brought
to our notice and conpared it with the evidence of the  eye-
Wi t nesses. We think that the evidence of alibi . cannot be
accepted. The Sub Inspector has quite clearly deposed that
Sadhai was arrested at about 10 p.m and not at 7.30 p.m as
Sadhai al | eges. Further, if Sadhai had gone to attend a
cremation cerenpny, he would have nunerous persons to
support his alibi and his reliance on a solitary wtness
whose deposition does not inpress us goes against him Even
this sole witness said nothing nore than this that he went
to the cremation and returned with the accused on the train
In these circunstances we agree with the Sessions Judge that
the evidence of alibi was not satisfactory and -did not
di spl ace the evidence of the eyew tnesses.

The next subm ssion of M. Chakravarty needs sone attention
According to M. Chakravarty the offence charged against
Sadhai was conmi ssion of nurder in furtherance of the comon
intention of two persons, that is, hinmself and Randeo. The
Sessi ons Judge held that both had taken part in the assault
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in furtherance of a comon intention and logically the
Sessions Judge was right in his conclusion that if there was
a common intention both Sadhai and Randeo were responsible
for the offence of murder. Wen the Hgh Court acquitted
the other accused (Randeo) the High Court converted the

conviction fromS. 302/ 34 to S. 302 sinpliciter. In other
words, the High Court held Sadhai responsible for all the
injuries which had been caused to the deceased. M

Chakravarty submits that in a case of this type where four
blows were hit on the head by two persons it would be
difficult to say who hit which bl ow and whet her whose bl ow
or blows was responsible for the fracture of the skull. He-
contends that if s. 34 was available this argunent woul d not
be open, but in the absence of comopn intention the
prosecution case cannot be hel d proved agai nst Sadhai and he
made responsible for all that was caused to the deceased.
He submits that there should be sonme evidence to show that
the injury which Sadhai caused to the deceased was at | east
one of the two major injuries and not one of the two mnor
injuries.. According to himthis raises a doubt in his case
and Sadhai’s offence cannot be nuder S. 302 sinpliciter.

No doubt the original prosecution case showed that Sadha

and Randeo both hit the deceased on the head wth their
| at hi es. One is tenpted to divide the two fatal injuries
between the two ,assailants and to hold that one each was
caused by them |If there was conmon intention established
in the case the prosecuti on woul d not have been required to
prove which of the injuries was caused by which assailant.
But when conmon intention is not. proved the  prosecution
must establish the exact nature of the
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i njury caused by each accused and nore so in this case when
one of the accused has got the benefit of the doubt and has
been acquitted. It cannot, therefore, be postulated that
Sadhai alone caused all the injuries on the head of the
deceased. Once that position arises the doubt remains as to
whet her the injuries caused by Sadhai were of the character
which would bring his case within S. 302. It may  be that
the effect of the first bl ow becane nore proninent because
another blow landing imediately after it  caused nore
fractures to the skull than the first blow had caused.
These doubts pronpt wus to give the benefit —of doubt” to
Sadhai . We think that his conviction can be safely rested
under S. 325 of the Indian Penal Code, but it is difficult
to hold in a case of this type that his guilt ~anpbunts to
murder sinpliciter because he nust be held responsible for
all the injuries that were caused to the deceased. W
convict himinstead of S. 302 for an offence under S. . 325,
I ndi an Penal Code and set aside the sentence of inprisonnment
for life and instead sentence himto rigorous inprisonnent
for seven years.

As regards Baul his instigation was likely to result in the
ki nd of injury which was caused to the deceased. The '|east
that coul d have happened was a grievous injury. In these
circunstances, we do not think that there is any room for
interference in his case. H's appeal nust therefore be
di sm ssed

The appeal is therefore allowed in respect of Sadhai to the
extent indicated above and dism ssed as to Baul

V.P.S. Appeal allowed in part.
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