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ACT:

Land Acquisition Act (1 of 1894), s. 6--Satisfaction of the
CGovernment as to the purpose of and need for acquisition-If
shoul d appear in the declaration

HEADNOTE

Under s. 6 of the Land Acquisition Act, 1894, the State
Government issued a declaration with respect tothe land of
the 1st respondent after considering the report under s. B5A
of the Act. The declaration used the words "as it appears
to the Governor that the land is required to be taken for
a.public purpose’ instead of the words ’'the Governor is
satisfied that the |and is needed for a public purpose’. A
sui t filed by the 1st respondent against the State
Gover nirent and others challenging the declaration was
decreed in second appeal by the Hi gh Court. on the /ground
that: (1) the satisfaction of the Governnent as to the
purpose of and the need for acquiring the suit -land nust
appear in the declaration itself; and (2) as the declaration
used the words 'it appears to the Governor etc.,’ _instead
of the words 'the Governor is satisfied etc.’” it ~did not
show such satisfaction and therefore was. not in-proper form
and could not formthe legal basis for the acquisition

In appeal to this Court,

HELD: There being no statutory form and s. 6.  not
requiring the declaration to be made in any particular form
the nere fact that the declaration does not ex facie show
the Governnent’s satisfaction. assuming that the words it
appears’ wused in the declaration do not nean satisfaction
woul d not make the declaration invalid or not in conformty
with s. 6. [123 E]

Satisfaction of the Government after consideration of the
report, any. nade under s. 5A is undoubtedly a condition
precedent to a valid declaration. But there is nothing in
s. 6(1) whi ch requires that the satisfaction shoul d be
stated in the declaration, the only declaration required
by the sub-section being, that the land to be acquired is
needed for a public purpose or for a conpany. [122G H]

observations in Ezra’ v. Secretary of State, |.L.R 30 Cal
36, at p. 81. approved
Further, it is immaterial whether or not such satisfaction

is stated in the declaration. For. even if it was so stated
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a person interested in the land can al ways challenge. as a
matter of fact, that the Governnent was not actually
satisfied, and in such a case, the Government would have to
satisfy the court by Ileading evidence that it was so
satisfied. In the present case, the fact that the Governnent
was satisfied was never challenged, the only contention
rai sed being. that as the declaration dissatisfied was never
not state such satisfaction it did not establish such

satisfaction. Therefore, it was not necessary for the
CGovernment to |lead any evidence prove its satisfaction
[123F-H].

[Whether the words 'it appears to the CGovernor that
the land is required to be taken for a public purpose’ and
the words '"the CGovernor is satisfied that the land is needed
for a public purpose’ are synonynous,. not decided. [ 122F-

g
118.

JUDGVENT:
Cl VI L APPELLATE JURI SDICTION: ~Civil Appeal No. 136 of 1965.
Appeal from the judgnment and decree dated March 4,

1960 of the Calcutta Hgh Court in Appeal from Appellate
Decree No. 1021 of /1957.
S.V. G@upte, and D.N. Mukherjee, for the appellants.
B. K. Bhattacharya, M K. Ghose and -~ P. K- Ghose, for
respondent No. 1.

P.C. Chatterjee, G S. Chatterlee and P.K  Bose, for
respondent No. 2.
The Judgrment of the Court was delivered by

Shelat, J. One Arunshashi Dasi, Charu Chandra Sur and
Jotish Chandra Sur were the owners of the suit |and
adneasuring 1.15 acres situate in Rishra Minicipality, West

Bengal . On’  Novenber 15, 1920 they leased the land to
Sri kri shna Goshala. On Septenber 10, 1924, the said  Coshal a
sol d its |easehold interest in(the said land to /'the 1st
respondent Society. On Septenber 5, 1935 the Society sold
the said | easehold interest to one Sovaram Sarma.” | n/ 1941,

the said Jostish Sur filed a Rent Suit agai nst Sovaram and
obtained an ex parte decree against him On Septenber 9,
1941 the said Jotish in execution of the said decree and at
an auction sale held t her eunder pur chased Sovar ami-s
interest and took possession of the |and. Ther eaf ter,
Sovaram s wi dow and son flied a suit against the said Jotish
al l egi ng that as Sovaram had di ed during the pendency of the
said suit the decree passed against himwas a nullity and so
also the auction sale. On June 27, 1945 the said suit. was
decr eed agai nst the said Jotish and appeals by him
against the said decree both in the District Court and the
H gh Court were dismissed. Wile the said suit was pendi ng,
Swai ka, the first appellant herein, purchased fromthe said
Jotish his interest in the said land for Rs. 6000/ and al so
agreed to carry on the said litigation against Sovarans
wi dow and son. Swai ka thereafter tried to obtain possession
of the land but was foiled in doing so by an injunction
obt ai ned by Sovarami s widow and son, the plaintiffs in the
said suit. Swaika then got the Education Departnent to nove
for the acquisition of the said land for a Grls’ High
School of which, it appears, he was the prime spirit. On
July 1, 1946 the State Governnent 'issued the notification
under see. 4 of the Land Acquisition Act in respect of the
suit land. An 'inquiry under s. 5A was held and thereafter
on April 18, 1951 the Governnent issued the notification
under sec. 6 and passed the necessary order under sec. 7.
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On Decenber 22, 1951 the 1st respondent Society purchased
the |easehold interest in the said land from Sovaranis
wi dow and

119
son after their suit was finally disposed of but after the
said notification under sec. 6 was issued. The 1st

respondent Society then filed the present suit against the
State of West Bengal, the said Swai ka and other nenbers of
t he managi ng conmittee of the said school for a declaration
that the said notifications and the proceedings taken
thereunder were mala fide and null and void and for an
i njunction against the Government taking possession of the
said | and.

The Trial Court framed five issues but so far as this
appeal is concerned the relevant issue is |Issue No. 3, viz.

“I's the plaintiff entitled to a decree
for ~a declaration that the declaration under
section 6 and order under section 7 and,
proceedi ngs under ' the L.A. Act in Prelimnary
Land Acquisition Case No. 2 of 1945-46 of
How ah Collectorate were nala fide and in
fraud of “the Governnent’s powers under the
said Act and null and void and not binding on
the plaintiffs 2"

On this is issue, the Trial Court found that t he 1st
respondent Society failed to establish the allegations as to
mal a fides and | abuse of power under ~the  said Act and
consequently disnmissed the suit. Inthe appeal by the 1st
respondent Society before the, Additional District Judge the
only points wurged for determnation were (1) whether the
sai d acquisition proceedings were mala fide andin fraud of
the Act and therefore null and void and (2 ) whether the
Society was entitled to. an i njunction against t he
CGovernment taki ng possession of the saidland.

It appears fromthe pleadings as also. the issues franed
by the Trial Court that the question as to whether the State
Government was satisfied or not as to the purpose ‘and the
need for acquiring the said land was not specifically
rai sed. Therefore, an attenpt was made to. raise the
contention at the tine of the heating of the appeal that the
decl aration under sec. 6 did not prove such satisfaction
The District Judge, however, dism ssed the application for
amendnment of the plaint by the 1st r espondent Soci ety.
The contention was sought to be raised because t he
notification used the words "as it appears-to the Governor
that the land is required to be taken for a public purpose"
i nstead of the words, viz., "the Governor is satisfied that
the land is needed for a public purpose.” The argument. was
that the said words used in the notification did not ex
facie indicate the satisfaction of the government which is a
condi tion precedent to such a declaration and that ‘therefore
sec. 6 notification was no.t in proper form and the
acqui sition proceedings taken thereafter were bad in | aw.
It appears that though the amendnent was disallowed, the
said cOntention was allowed to be urged, for, the District
Judge has answered it in the following terns :--

120
declaration wunder sec. 6 the point t hat
requires for consideration is whether the
executive authority did actually form an
opi ni on about the requirenent of the land for
public pur pose. So far as the pr esent
declaration (Ex. 10A) is concerned it will go
to show that the land was required for public
purpose and it is conclusive in view of the
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provi si ons of section 6 of the Land
Acqui sition Act"
On this reasoning he dismssed the appeal. The District
Judge al so agreed with the findings of the Trial Court that
t he 1st respondent Society failed to prove nala fides on
the part of the Government or the m suse of its power under
the Act.

The 1st respondent Society filed a Second Appeal which
was heard by a Division Bench of the H gh Court. Before the
Hi gh Court, Counsel for the respondent Society raised two
contentions: as to nmala fides and abuse of power and (ii)
that the notifications under secs. 4 and 6 were not in
accordance with |aw and were therefore invalid. The High
Court took wup the second contention first and held as
regards sec. 4 notification that it was valid and could not
be assail ed.

As regards sec. 6 notification however the High Court
was inpressed with the contention that after the anendnent
of sec. /6 by Act 38 of 1923, which substituted the words
"when the’ Local Government is satisfied” for the words
"whenever it appears to the Local CGovernment", satisfaction
that the land is needed for a public purpose or for a
Conpany is a condition precedent for the declaration under
sec. 6 and that therefore the Government should nake a
declaration "to that effect", i.e., of its satisfaction in
the notification itself. The High Court. accepted this
contention and held that such satisfaction nmust appear in
the declaration. The High Court al'so held ‘that as the
notification used the words "whereas it appears to the
CGovernor that the land is required" instead of the words,
viz, "whereas the GCovernor -is satisfied that the land is
required" the declaration did not show such  ,satisfaction
and therefore it was not in proper form and could not be
said "to afford sufficient statutory or legal basis for
proceeding in acquisition." “As regards the contention as
to mala fides and fraud on the statute the High Court @ held
that there was no evidence on the record fromwhich/it could
be inferred that there was collusion between the said Swai ka
and the Education Departnment or the officers off the Land
Acqui sition Departnment and that therefore it could not be
held that the proceedings were in fraud of the statute  or
mala fide. The Hi gh Court al so observed that "prima facie,
there is no reason to differ fromthe findings made by the
courts bel ow "

121

The question as to mala fides of the Government or the
CGovernment having misused 'its powers or having acted in
fraud of the statute was entirely a question of fact. There
being a concurrent finding on that question by  the Tria
Court and the District Court against the 1st respondent
Soci ety, the Hgh Court could not have reopened their
concur rent finding except on the ground that it was
perverse or unreasonable or wthout evidence. Such an
argunent not havi ng been urged, the Hi gh Court could not  go
into that question. But it was urged that the H gh Court
has nerely expressed a prima facie view and has not
concl usively accepted the finding of the Trial Court and the
District Court. That argunment has no nmerit. Wat the Hi gh
Court really neant by the expression "prima facie" was
that the finding being concurrent was binding on it and
that no contention as to that finding being perverse etc.,
havi ng been urged before it there was not even a prina facie
case to justify the reopening of that finding. Ther ef or e,
the allegation as to mala fides or abuse of power by the
CGovernment was concl usively negatived and Counsel for the
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1st respondent Society was therefore not entitled to canvass
that question before us in this appeal

The only question therefore that we are called upon to
decide is whether the Hi gh Court was correct in holding that
(i) the Government's satisfaction nust be stated in the
notification itself and (ii) that because the notification
has wused the words "it appears to the Governor" etc., and
not the words that the Governor was satisfied, sec. 6
notification was not valid.

To appreciate the construction placed by the H gh Court
it is necessary to consider the effect of the change of
words nmade by sec. 4 of Act 38 of 1923 in sec. 6(1). As
sub-section 1 stood prior to 1923 the words were "subject
to the provisions of Part VIl of the Act, when it appears to
the Local Covernnent that any particular :land is needed for

a public purpose or for a Conmpany, a declaration shall be
made" etc. The amendnent of 1923 dropped these words and
substituted the words "when  the Local Governnent is
satisfied after considering the report, if any, nmade under
section. 5A  of sub-section 2" etc. It seens that the

amendnent was considered necessary because t he same
Anmendnent Act inserted s. 5Afor the first time in the Act
which gave a right to persons interested in the land to be
acquired to file objections and of being heard thereon by
the Collector. The new section enjoined upon the Collector
to consider such objections and make a report to the
Covernment, whose decision on such objections was nmade
final. One reason why the word "satisfaction” was
substituted for the word "appears"” seens to be that since
it was the Governnent who after considering the objections
and the report of the Collector thereon was to arrive at its
deci sion and then nmake 'the declaration required
LI sup. C/68-- 9
122
by sub-section 2, the appropriate words would be "when the
Local Governnent is satisfied' rather than the words "when
it appears to the Local Government". The other reason which
presunably led to the change '"in the | anguage was 'to / bring
the words in sub-see. 1 of see. 6 inline with the words
used in see. 40 where the Governnent before granting its
consent to the acquisition for a Conpany has to "be
satisfied® on an inquiry held as provided thereinafter.
Since the Amendnent Act 38 of 1923 provided an inquiry into
the objections of persons interested in the and under  s.
5A, section 40 al so was anended by adding therein the words
"either on the report of the Collector under s. 5A or". Sec.
41 which requires the acquiring Company to enter into an
agreement with the Governnent al so required satisfaction of
the Governnent after considering the report on the inquiry
hel d under sec. 40. The Amendnent Act 38 of 1923 now /added
ins. 41 the report of the Collector under s. 5A “if any.
These amendnents show that even prior to the 1923 Anmendnent
Act, whenever the CGovernnent was required by the Act to
consider a report, the legislature had used the word
satisfaction on the part of the Government. Since the
Amendnent Act 1923 introduced s. 5A requiring the Collector
to hold an inquiry and to nmake a report and required the
CGovernment to consider that report and the objections dealt
with in it, the Ilegislature presunmably t hought it
appropriate to use the sane expression which it had used in
sees. 40 and 41 where also an inquiry was provided for and
the Governnent had to consider the report of the officer
maki ng such inquiry before giving its consent.

But Counsel for the 1st respondent Society argued that
since the legislature has used different |anguage from the
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one it had wused earlier, it must mean that it did so
del i berately and because it considered the new words as nore
appropri ate. On the other hand, Counsel for the appellant
ar gued that the neaning of both the expressions is
synonynous. It is not necessary for us in this appeal to
construe the two expressions as on a construction of the
section we have cone to the conclusion that it is not
necessary that satisfaction of the Governnent nust ex facie
appear in declaration made under the section.

Sub-section 1 provides that when the GCovernment is
satisfied that a particular land is needed for a public
purpose or for a Conpany, a declaration shall be mde "to
t hat effect". Satisfaction of the Gover nnent after
consideration of the report, if any, nade under sec. 5A is
undoubtedly a condition precedent to a valid declaration
for, there can be no valid-acquisition under the Act wunless
the CGovernment is satisfied that the land to be acquired is
needed - for a public purpose or for a Company. But there is

not hi ng in sub-sec. 1 which requires t hat such
sati sfaction need be stated in the declaration. The only
decl aration

123

as required by sub-sec. 1 is that the land to be acquired is
needed for a public purpose or for a Conpany. Sub-section 2
nmakes this clear, for it clearly provides that the

declaration "shall state" where such |and is situate, "the
purpose for which it 1is needed", its approxi mate area and
the place. where its plan, if nade, can be inspected. It

is such a declaration made under sub sec. 1 and published
under sub-see. 2 which becones concl usive evidence that the
particular land is needed for a public purpose or for a
Conpany as the case may be. The contention therefore that
it is inperative that the satisfaction nust be expressed in
the declaration or that otherw se the notification would not
be in accord with sec. 6 is not correct.

The construction which we have put on sec. 6 is
supported by the decision in Ezra'v. The Secretary of St’ate
(1) where it was held that a notification under sec. 6 need
not be in any particular form The case went up to the Privy
Council but it appears fromthe report of that case that
these observations were not challenged or disputed before
the Privy Council.(2) W are also told by Counsel that” no
statutory fornms are prescribed by the West Bengal Gover nnent
for such a declaration either under the Act or the rules
nade thereunder though there are nodel forns franmed
presunably for the guidance. only of the officers of the
Acqui sition Department. There being thus no statutory forns
and see. 6 not requiring the declaration to be made in._ any
particular form the nere fact that. the notification /does
not ex facie show the Government's satisfaction, ~assum ng
that the words "it appears" used in the notification do not
nmean satisfaction, would. not render the noti fication
invalid or not in conformty with sec. 6.

Apart fromthe clear |anguage of sec. 6 it would seem
that it is immterial whether such satisfaction is stated or
not in the notification. For, even if it is so. stated. a
person interested in the land can always challenge as a
matter of fact that the Government was not actual ly

sati sfi ed. In such a case the Government would have to
satisfy the Court by |eading evidence that it was satisfied
as required by sec. 6. 1Inthe present case no. such

evidence was |ed because the fact that the Governnent was
satisfied was never challenged in the pleadings and no
i ssue on that question was sought to be raised. Even when
the 1 st respondent Society sought to anend its plaint it
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did so only to say that the notification did not state such
sati sfaction and therefore did not establ i sh such

sati sfaction. The High Court no doubt thought that this
guestion was covered by Issue No.. 3 framed by the Tria
Court. But the contention said to be covered by that issue
was not that there was no satisfaction on the part of the
Government that the |Iand was needed for a public purpose,
viz., for he said Grls" School, but that

(1) I. L.R 30 Cal. 36, 81

(2) 32 1. A 93.

124

the notification in the absence of words to that effect did
not prove that satisfactiion. That being the position and no
i ssue having been raised on the factum of satisfaction, the
State Government was never called upon to | ead evidence to
prove its satisfaction. The fact that sec. 5A inquiry was
hel d and objections were filed and heard, the fact that the
Addi ti onal, Coll ector had reconmended the acquisition and had
sent his report to that effect and the Governnent thereafter
issued sec. 6 notification wuld, in the absence of any
evi dence to the contrary, show that the condition precedent
as to satisfaction was fulfilled. W are therefore of the
view that the High Court was in error when it held that sec.
6 notification was not in accord with that section and that
proceedi ngs taken thereafter were vitiated.

W nmay nention/ that Counsel for the 1st respondent
Society cited certain authorities and also attenpted to
canvass the issue ‘as to nala fides-on the part of the
CGover nrrent . As to the authorities cited by him we think
that they were neither relevant nor of any  assistance to
him As regards the question of mala fides, we do not think
there is any justification for reopening the concurrent
finding of the Trial Court and the AdditiOnal District
Judge.

In the result, the appeal is allowed, the Hgh Court’s
judgrment and decree are set aside and the judgnent and
decree passed by the Trial Court and confirned by the Addl.
District Judge dismissing the suit of the 1st respondent
Society are restored. The 1st respondent Society wll pay
to the appellant the costs in this Court as also in the Hi gh
Court.

V.P.S. Appeal al | owed.
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