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ACT:

I ndustrial Dispute-Conpensation for closure of MIls-Partia
cl osure due to shortage of Power-CGovernnent Order curtailing
supply of power-Standi ng Ordeys- Scope of -Bonbay Electricity
(Special Powers) Act, 1946 (Bom XX of 1946), ' ss. 6A(1),
11(1)--Bonbay |Industrial Relations Act, 1946 (Bom X o
1947), ss. 40 (1), 73.

HEADNOTE

In 1951 on account of the failure of the nonsoon, generation
of electricity fromthe Hydro-Electric Systemwas ~ affected
and it was found necessary to reduce the consumption of
electricity. The Governnent of Bombay passed an order under
s. 6A(1l) of the Bombay Electricity (Special Powers) Act,
1946, regulating the wuse of electrical energy and the
respondent MIIls were conmpelled to reduce the working tine.
For the period during which the short working continued the
workers clained their wages and dearness allowances  or
conpensation in lieu thereof.’” The Industrial Court to which
the nmatter was referred for arbitration under S. 73 O the
Bonbay Industrial Relations Act, 1946, nade an awar d
directing all the respondent MIls to pay conpensation to
the enployees. The MII|s pleaded that no conpensati on’ was
payabl e because (1) the <closure of the MIlls was in
pursuance of the directions nade by the Governnent “under the
Bonbay Electricity (Special Powers) Act, 1946, and,
therefore, s. 11(1) of that Act barred the reference, (2)
the Industrial Court had no jurisdiction to entertain the
claimfor conpensation as the matter was covered by Standing
Orders 16 and 17 which were determinative of the relations
between the workmen and their enployers under S. 40(1) of
the Bonbay Industrial Relations Act, 1946, and (3) in any
case, no conpensation was payable in view of the decision in
Miir MIls Co. Ltd. v. Suti MIIls Mazdoor Union, Kanpur

[1955] 1 S.C.R 991:

Held, (1) that s. 11 (1) of the Bonbay El ectricity (Specia

Powers) Act, 1946, barred only proceedings arising from the
i nterference with the supply of electric energy and
protected those who acted in pursuance of orders passed
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under that Act; the section did not prevent the raising of
an industrial dispute.

(2)that Standing Orders 16 and 17 contenpl ated only cases
of conpensation in lieu of notice and wages for the period
of closure, and did not cover cases of conpensation for
closure ; that the provisions of S. 73 of +the Bonbay
Industrial Relations Act, 1946, were w de enough to cover
the reference in the present case and that the claim for
conpensation was not barred by Standing Orders 16 and 17,
read with s. 40(1) of the Act.

Di gambar Ramachandra v. Khandesh MIls, (1949) 52 Bom L.R
46, di sapproved.
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(3)that the decision in Miir MIls Co. Ltd. v. Suti Mlls
Mazdoor Uni on, Kanpur, was concerned only with the award of
bonus and was not applicable to the present case.

JUDGVENT:

Cl VI L APPELLATE JURI SDI CTI.ON: Civil Appeal No. 419 of 1956.
Appeal by special |eave fromthe decision dated January 17,
1955, of the Labour Appellate Tribunal, of India, Bonbay, in
Appeal (Bom) No. 61 of 1954.

N.C. Chatterjee, /'D. H Buch and I. N Shroff, for the
appel | ant s.

R. J. Kol ah, B. Narayanaswani, S. N Andley, J. B
Dadachanji, Raneshwar Nath and P. L. Vohra, for t he
respondent s.

1960. March 10. The Judgnent of the Court was delivered by
Hl DAYATULLAH, J.-This is an appeal with the special |eave of
this Court against- a decision dated January 17,1955, of the
Labour Appellate Tribunal (hereinafter called the Appellate
Tribunal) by which it reversed a decision of the |Industria
Court, Bonbay, dated January 20, 1954, in a matter referred
to the Industrial Court under s. 73 of the Bonbay Industria
Rel ations Act, 1946, by the Governnment of Bonbay. The
appel lant is the Rashtriya MI| NMazdoor Sangh, representing
the enployees of the cotton textile mlls in the city of
Greater Bonmbay. The respondents are the Apollo MILs, Ltd.,
and ot her conpani es owning cotton textile mlls specified. in
the annexure to the Special Leave Petition and the MII
Owners’ Associ ation, Bonbay, representing the cotton textile
mll industry. The dispute relates to the conpensation
which the workers clained for |oss of wages and dearness
al l owances due to the short working or closure  of the
Textile MIls on certain days during the period between
Novenber 1, 195 1, and July 13, 1952.

The facts of the case are as follows: In the year /1951
nonsoon failed, and caused scarcity of water .in t he
catchnment area of the Tata Hydro-El ectric system from which
t he MIls obtained their supply of power. It was,
therefore, found necessary to reduce the consunption of
electricity, and- CGovernnent, after consulting the various
MIlls and also the appellant Sangh, decided that the Mlls
shoul d work, instead of
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48 hours, for 40 hours per week during a period of 30 weeks
from Novenmber 1, 1951. It was also agreed that if the MIls
could reduce their consunption of electricity to 5/6th of
their normal consunption, then they could work for 48 hours
per week as before. Some of the MIIls installed their own
generators, but many others were conpelled to reduce the
working tine to 40 hours in a week, working at 8 hours per
day. As a result, the working of some of the MIlls was
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reduced by one day in the week, and the MIls |lost a maxi num
nunber of 38 days, sone nore and sone |ess. One of the
MIlls (the Ragbuvanshi MI1ls) remained closed only on one
day. The order of the Bonbay Governnent was nmade under s.

6A(1) of the Bonbay Electricity (Special Powers) Act, 1946.

VWhile this short working continued, the workers clainmed
their wages and dearness all owances or conpensation in lieu
thereof. Negotiations foll owed, but when they did not result
in anything to the advantage of the workers, the matter was
referred for arbitration to the Industrial Court by the
Bonbay Governnment on Cctober 30, 1952, under s. 73 of the
Bonbay Industrial Relations Act, 1946.

The MIls raised the objection that the matter was covered
by Standing Orders 16 and 17, and inasnuch as the partia

closure of the MIIs was due to force najeure, they were not
['iabl e. They contended that the Industrial Court had thus
no jurisdiction, as these Standing Orders were determ native
of the relations between the worknmen and their enployers
under s. 40(1) of the Bonbay Industrial Relations Act, 1946.
They al so submitted that the orders of the Government issued
under the Bonbay Electricity (Special Powers) Act, 1946, had
to be obeyed and therefore no conpensation was payable.
They pointed out that the enployees were receiving fair
wages, and that the MIls were not in a position to bear an
addi tional burden; in'view of the fact that they had | ost
their profits due to short working. They relied upon the
deci si on of the Bonmbay Hi gh Court in Di ganbar Ramachandra v.
Khandesh MIlls (1), where it was held that though an
arbitrator to whom a dispute

(1) [21949] 52 Bom L.R 46.

30
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falling under B. 49A of the Bonbay |ndustrial Disputes Act,
1938, was referred had jurisdiction to decide the disputes
within the terms of the Standing Orders framed under s. 26
of that Act, he had no jurisdiction to determine the
liability of the enployers on grounds outside the /Standing
Orders.

The Industrial Court, after hearing the parties, nmde an
award on January 20, 1954, and directed all the respondent
MIlls to pay to the enployees conpensation, holding that
Standing Orders 16 and 17 were not applicable, and were,
therefore, no bar. The Industrial Court held that in view
of the provisions of ss. 3, 40(2), 42(4), 73 and 78 of the
Bonbay Industrial Relations Act read with Sch. 111, item 7,
and having regard to the decision of the Federal Court in
Western I ndia Autonobil e Association v Industrial ~ Tribunal
Bonbay (1), it had jurisdiction to grant conpensati on. The
Industrial Court, therefore, held that on principles of
social justice the workers were entitled to conpensation
which it assessed at the rate of 50 per cent. of the wages
and dearness al |l owances which the workers woul d have  drawn,
if the MIls had worked on the days they remai ned cl osed.
Agai nst that award, the MII Omers’ Association and two  of
the MIls appealed to the Appellate Tribunal, Bomnbay. Al
the contentions which were raised before the industria
Court were once again raised before the Appellate Tribunal
Two new contentions were raised, viz., that the claim for
conpensation was barred under s. 1 1 of the Bonbay
Electricity (Special Powers) Act, 1946, and was al so barred
by the decision of the Suprene Court in the Miir MIIs Co.,
Ltd. v. Suti

M 11ls Mazdoor Union, Kanpur (2).

The Appellate Tribunal by its decision now i npugned before
us, allowed the appeal, and set aside the award of the
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I ndustrial Court, and dism ssed the claimof the enployees.
It held that even if Standing Orders 16 and 17 covered the
case, the decision in Diganbar Ramachandra’s case (1) could
not now be applied because of the provisions of s. 40(2) and
the addition of Sch. 111, item7 in the Bonmbay Industria
Rel ati ons Act, which provisions did not find place in the
Bonbay

(1) [1949] F.C. R 321. (2) [1955] 1 s.C R991
(3) [1949] 52 Bom L.R 46
235

Industrial Disputes Act, 1938, under which the decision of
the Bonbay Hi gh Court was given. The Appellate Tribuna
referred to the Federal Court decision cited earlier, and
observed that there was no doubt that the award of
conpensation to worknen equal to half of their wages and
dearness all owances ~was fair and just. The Tri bunal
however, felt compelled by the decision of this Court in the
Miir MITs case (1) to reject the claimof the workers, and
all owed the -appeal. In this view of the nmatter, the
Appel l ate Tribunal did not decide whether s. |l of the
Bonbay Electricity (Special Powers) Act, 1946, barred the
grant of comnpensati on.

The appellant in thi's case first contended that the Miir
MIlls case (1) did not apply, and further that if that case
was out of the way, then in view of the other findings of
the Appellate Tribunal and s. 7 of the Industrial Disputes
(Appellate Tribunal) Act, 1950, the appeal ought to have
failed, since no question of |aw survived and the Appellate
Tri bunal was inconpetent to reverse the decision. The MII
Owmners’ Associ ation, on the other hand" contended that the
opi nion of the Appellate Tribunal that the Miir MIlIls case
(1) applied, was correct, that s. 1l of the Bonbay
Electricity (Special Powers) Act barred these proceedings,
and that, in view of the fact that the closure was due to
force majeure for which the MIks were not responsible,
Standing Oders 16 and 17 were determnative of the
rel ati ons between the parties and the claimfor conpensation
was not entertainable. Qher objections raised before the
Appel | ate Tribunal were not pressed before us.

We begin first with the question whether s. 11 of the Bonbay
El ectricity (Special Powers) Act, 1946 barred the reference.
That section reads as foll ows:

" 11 (1). No suit, prosecution or other |egal proceeding
shall |ie against any person for anything which is'in good
faith done or intended to be done in pursuance of any order
direction or requirement nmade or deenmed to have been nmade
under section 3, 4, 5, 6, 6A, 6B or 6C."

(1) [21955] 1 S.C.R 991
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The order which was made in this case by the Governnment of
Bonbay was under sub-s. (1) of s. 6A, which reads:

" B6A(1). Notw thstanding anything contained in any law for
the time being in force, or any pernission granted. .under
sub-section (3) of section 5 or any instrunent having effect
by virtue of any law, the Provincial Governnent may with a
view to controlling distribution, supply, consunption or use
of electrical energy nake an order-

(a)for prohi bi ting or regulating subject to such
conditions as it may specify in the, order,-the distribution
or supply of electrical energy by a licensee or use of such
energy by a consuner for-any purpose specified in such
order;

(b) for determining the order of priority in which,or the
period or periods during which, work shall be done by an
undertaking to which the supply of electrical energy is made
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by a |icensee."

It was contended by the respondents that sub-s. (1) of s. 11
guoted above barred the remedy of arbitration, because the
closure of the MIIs was in good faith, and was in pursuance
of a direction or order made under s. 6A(1). M. Kol ah
referred to the schenme of the Bonmbay Electricity (Specia
Powers) Act, and specially to the sections dealing wth
penalties and offenses and contended that the MIlls were
hel pless and were conpelled to close down their esta-
blishments for part of the tine. He clained that the
protection of s. 11(1) was available’ to them, and argued
that it gave immunity from acti on of any kind.

The present proceedings are for conpensation for, the period
during which the MIls remained closed. This claimis nmade
by the workers against the MIls. The section which confers
i munity bars proceedings & ising fromthe interference with
the supply of electrical energy and its consunption. It is
a protection to the supplier of electrical energy against
the consumer and vice versa, and protects al so those who act
to enforce the order. There is no conplaint here about the
reduction of electricity or even about the closure of the
MIls for part of the tine. Neither the
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MIlls nor the workers have raised any. such contention.
Further, the sub-section is a protection clause which is
usual ly introduced in an Act, where it gives new or unusua
powers, and is designed to give inmunity to persons acting
under or enforcing it. The anbit of the protection is in
relation to the supply and consunption of electricity which
alone are curtailed by the order issued- under s. 6A(1l) of
the Act. The protection conferred by the first  subsection
of s. 11 does not, therefore, prevent the raising of an
industrial dispute resulting in an award for the equitable
sharing of |oss which had been occasioned to., both the
enpl oyers and the enpl oyees by the observance of the order
The contention that the Industrial Court had no jurisdiction
to hear the reference because the State Governnment coul d not
nake it, was not pressed by the respondents, and nothing
need, therefore, be said about it. It was raised in another
form as wll appear in the sequel. Both the  parties,
however, criticised the order of the Appellate Tribunal, the
respondents chal |l engi ng the findi ngs adverse to them It is
now necessary to deal with these contentions.

The case of the appellant was that the Appellate Tribuna
had no jurisdiction to interfere with the order of the
Industrial Court, because the appeal before it did not
involve a ',.Substantial question of law and did not fal
within any of the eight matters mentioned in s. 7(1)(b) of
the Industrial D sputes (Appellate Tribunal) Act, = 1950,
whi ch gave appellate jurisdiction to the Appellate Tribunal
The appellant referred to cases in which it has been held
that the Appellate Tribunal could not interfere on ' facts.
It is not necessary to anal yse those cases for reasons which
we proceed to state.

The Industrial Disputes (Appellate Tribunal) Act conferred

appel l ate powers on the Appellate Tribunal, if there was a
substantial question of law arising fromthe award, or the
mat t er fell within eight enumerated subj ect s. The

respondents attenpted to bring the matter within cl. (1) of
s. 7(1)(b) that is to say’ " wages ", which is one of the
ei ght subjects. But there is no question here of wages as
such but of
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conpensati on. Learned counsel for the respondents also

argued that a conclusion drawn without adverting to the
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evi dence involved a question of law and a |egal inference
from proved facts and an appeal thus lay. He relied upon
Anglo-lranian O Co. (India) Ltd. v. Petroleum Wrkers’
Union (1) and Crompton Parkinson (Wrks) v. Its Wrknen (2).
It may not be necessary to discuss the matter at |[|ength,
because even if the subject-matter did not fall within any
of the weight enunerated topics, there was a substantia
guestion of law involved, inasnuch as it was necessary to
deci de whether a claimfor conpensation was not adnissible
in view of the provisions of the Bombay Industrial Relations
Act and the Standing Orders. It has been pointed out
already that the failure to continue to enploy [|abour was
due to the short supply of electrical energy, and the
guestion is whether in these adnmtted ci rcunst ances,
Standing Orders 16 and 17 read with s. 40(1) and item9 of
Sch. 1 of the Bonbay Industrial Relations Act rendered the
enpl oyers immune from a clai mfor conpensation for |oss of
wages and dearness al lowances. 'The respondents claimed that
they did, while the appellant maintained that they did not,
and referred to ss. 40(2), 42(4), 73 and 78(1)(A) and item?7
of Sch. [l of the same Act- This is a substantia
guestion of law, and the appeal was thus conpetent.

The crux of the matter is the provisions of Standing Orders
16 and 17, which are to be read with s. 40(1) of the Bonbay
Industrial Relations Act. Standing Orders 16 and 17 read as
foll ows

16. The Company may, at any time or times, in-the event of

a fire, catastrophe, breakdown of -machi nery or stoppage of
the power supply, epidemc, civil” commotion or other cause,
beyond the control of the Conpany, stop _any nachine or
machi nes or departnent or departnents, wholly or partially
for any period or periods, wthout notice and  wthout
conpensation in lieu of notice.

In the event of a stoppage of any nachine or departnent
under this Oder during working hours, the operatives
affected shall be notified by notices

(1) [21951] 2 L.L.J. 770.

(2) [1959] SUPP. 2 S.C.R 936.
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put upon notice boards in the department concerned and at
the time-keeper’s office, as soon as practicable, when work

will be resumed and whether they are to remain or |eave the
mil. The period of detentionin the mll shall not
ordinarily exceed one hour after the comencenent of the
st oppage. If the period of detention does not -exceed one
hour, operatives so detained shall not be paid for the
period of detention. |If the period of detention in the mll

exceeds one hour, operatives so detained shall be entitled
to receive wages for the whole of the tine during which'they
are detained in the mll as a result of the stoppage: In
the case of pieceworkers, the average daily earnings for the
previous nmonth shall be taken to be the daily wages.

17. Any operative played-off Linder Order 16 shall not ' be
considered as dismissed fromservice, but as tenporarily
unenpl oyed, and shall not be entitled to wages during such
unenpl oynment except to the extent nentioned in Oder 16.
Whenever practicable a reasonable notice shall be given of
resunption of normal work and all operatives playedoff under
Order 16, who present themselves for work, when the norma
wor Ki ng is resumed, shal | have prior right of
rei nstatement."

The argunent of the respondents was- two-fold: (1) that
these two Standing Orders fully covered a closure due to
st oppage of power, and (2) that under s. 40(1) of the Bonbay
Industrial Relations Act, 1946, the Standing Orders were
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determ native of the relations between the enployer and the
enployees in regard to all industrial matters specified in
Sch. 1, which contains the following itenms :-

" 4. Closure or reopening of a department or a section of a
department or the whole of the undertaking" and

" 9. Temporary closures of work including playing off and
rights and liabilities of enployers and enployees........ "
They al so i nvoked the decision in Diganbar Ramachndra’s case
(1), and added that the position had not been altered even
by the addition of the second sub-

(1) [21949] 52 Bom L.R 46.
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section to s. 40 in the Bonbay Industrial Relations Act.

W nay at this stage read s. 40:

" 40. (1) Standing orders in respect of an enployer and his
enpl oyees settled under this Chapter and in operation, or
where there are no such standing orders, nodel standing
orders,  if any, applicable under the provisions of sub-
section (5) ~of section 35 shall be determinative of the
rel ati ons. _between the enpl oyer and his enployees in regard
to all industrial matters specified in Schedule I.

(2) Notwi t hst andi ng anything contained in subsection (1)
the State CGovernnentt may refer, or an enployee or a
representative union may apply in respect of any dispute of
the nature referred to in clause (a) of . paragraph A of
section 78, to a Labour Court."

The respondents contended that only the first subsection
applied, and that under Standing Orders 16 and 17 quoted
above, no conpensation was cl ai mable. The appell ant pointed
out that the second sub-section excluded the first sub-
section, because of the nonobstructive clause with which it
is prefaced and in view of the position of the Industria
Court as the appellate authority fromawards of the ' Labour
Court, the former was not also bound by the first, sub-
section or the Standing Orders. ~There is some force in the
contention of the appellant, but, in our opinion, Standing
Orders 16 and 17 do not, in terns, apply to a claim for
conpensation such as is made here.  Standing Order 16 speaks
of stoppage "w thout notice and w thout conpensation in lieu
of notice." The conpensation which is clainmed by the workers
inthis case is not inlieu of notice, that is tosay, fora
period equal to that in respect of which notice would -have
had to be given. That period would be before the date of

cl osure. The Standing Order contenplates those cases in
which a notice has to be dispensed with and then no
conpensation in lieu of notice is payable. There is,

however, here a question of quite a different sort, and it
is not covered by Standing Order 16, even though the cl osure

was by reason of stoppage of power. Standing Oder 17
speaks of "wages", and

41
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we are not concerned with wages here but with conpensation
which is not the sanme thing as wages. 1In this view of the
matter, Standing Orders 16 and 17 cannot be said to cover
t he pr esent facts, and they are not , t her ef or e,

determi native of the relations between the parties.-

The present dispute was referred to the Industrial Court
under s. 73(2) of the Bombay Industrial Relations Act, 1946.
That section reads as follows:"Notw thstanding anything
contained in this Act, the State Governnent nmmy, at any
time, refer an industrial dispute to the arbitration of the
Industrial Court, if on a report nmade by the Labour Oficer
or otherwise it is satisfied that-

(2)the dispute is not likely to be settled by other
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means; ".

The non-obstante clause clearly shows that in spite of the
ot her provisions of the Bonbay Industrial Relations Act, an
i ndustrial dispute may be referred to the Industrial Court.
An industrial dispute as defined in that Act means inter
alia any dispute or difference between an enployer and
enpl oyee or between enployers and enployees, which is
connected with an industrial matter, which includes al
matters pertaining to non-enploynent of any person. That
these workmen were not enpl oyed on certain days goes wi thout
saying, and thus, there was an industrial dispute concerning
their claim for conpensation for the period of non-

enpl oynent . Iltem 9 of Sch. 1 gave the power to frane
Standing Oders inrelation to tenporary closures. The
Standing Orders nade covered only conpensation in lieu of
notice and wages for the period of closure, but not
conpensation for closure. 1In the view which we have taken
of the Standing Oders, it is not necessary to decide
whet her item 7 of Sch. 11l relates only to conpensation for

per manent'. cl osure, or whether item9 of Sch. 1 gave the
power to make a Standing Order relating to conpensation for
temporary closure. It i's enough to say that Standing O ders
16 and 17, as they stand, do not cover a case of
conpensation for closure.

242

The powers of the Industrial Court under s. 73 of the Bonbay
Industrial Relations Act are very wide, inasnuch as the
State Government 'can refer an industrial dispute to it,
notw t hstandi ng anything contained in the Act. It was in

view of this that the objectionto the jurisdiction of the
Industrial Court was not pressed. But the argument was
advanced in another formto show that Standing Orders 16 and
17 were determnative and did not enable the Industria
Court to decide in any nanner except in accordance wth

those Standing Orders. Reliance was also placed upon
D ganbar Ranmachandra’s case (1), where Chagla, C. J., and
Bhagwati, J., decided that the arbitrator was bound by the

Standing Oders and could not go outside them W are of
opinion that Standing Orders 16 and 17 do not apply to the
present facts for reasons already stated, and we express our
dissent from that decision in so far-as it held that the
Standing Orders covered a case of conpensation for closure
al so. W note further that in the Bonbay Industrial
Di sputes Act, 1938, there was no itemsinlar to the one in
Sch. 1l of the Bonmbay Industrial Relations Act. In
Textile Labour Associ ati on, Ahmedabad V. Ahmedabad
M1l owners’ Association, Ahnedabad (2), Sir H V. Divatia,
Raj adhyaksha, J., and M. D. V. Was (later, Was, J.)
correctly held that the Standing Orders did not cover a case

of conpensation for loss of earnings. The head’ note
adequately summarises the decision, and nay be quoted. It
reads:

" Athough the workers are not entitled to denmand ‘their
wages during the period of stoppage of work as that nmatter
has been (sic) covered by the Standing Oders there is
nothing to prevent themfromgiving any notice of change
demandi ng conpensation for the loss of their earnings. It
cannot be said that the jurisdiction of the Court is barred
by the provisions of Standing Orders Nos. 16 & 17.".

No doubt, the reference there was under s. 43 of the Bonbay
Industrial Disputes Act, 1938; but the provisions of s. 73
of the Bonbay Industrial Relations Act are wide enough to
cover a reference on the sane topic. W are, therefore, of
opi nion that the claim
(1) [1949] 52 Bom L.R 46.
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for conpensation was not barred by Standing Orders 16 and 17
read with a. 40(1) of the Bonbay Industrial Relations Act.

The respondents further contended that the principle of
soci al justice applied by the Industrial Court and accepted
by the Appellate Tribunal could not apply because of the
decision of this Court inthe Miir MIls case (1). They
al so contended that the case for bonus was decided along
with the present case and both bonus and dearness al |l owances
were increased by the Appellate Tribunal in respect of 38
MIlls and even the remaining 15 MIls which had ,suffered
| oss had given m ni nrum bonus to their workers. They argued
that wages were fair and bonus was awarded and dearness
al l owance was increased, and that the Appellate Tribuna
took all this into account in refusing conpensation. They
submtted that the MI|Is suffered heavy | osses due to short
wor king, ~and that it was sheer \injustice to nake them pay
wages or conpensation for days on which the MIls rem ned
closed and lost their profits through stoppage of nornal

wor ki ng.
The Miir MIlls case (1) was concerned with the award of
bonus, which is linked with profits. It was there laid down

that inasmuch as the labour enployed in an industria

undertaking is ever changing, the award of bonus can only be
from the profits to which labour in any ‘particular year
contributed and |abour cannot claim that profits and
reserves of some other years shoul d be used for the purpose
of giving thembonus. W are not concerned in_ this case
with the award of bonus as such, ‘and we need not, therefore,
nmake use of the reasons which appealed to this Court in that
case. The narrow sphere in which social justice  demands
that workmen going into forced unenploynent should' receive
conpensation is quite different. ~Social justice is not
based on contractual relations and is not to be enforced on
the principles of contract of service. It is sonething
outside these principles, and is invoked to do justice
without a contract to back it.  Mhajan, J. (as” he then
was), observed in Western India Autonobile Association V.
I ndustrial Tribunal, Bonmbay (2) as follows:

(1) [1955] 1 S.C R 991

(2) [1949] F.C.R 321
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" Adjudication does not, in our opinion, nean adjudication
according to the strict |law of naster and servant. The
award of the Tribunal may contain provisions for settlenent
of a dispute which no Court could order if it was bound by
ordinary law, but the Tribunal is not fettered in any way by
these limtations. In Volunme 1 of | Labour Disputes and
Col l ective Bargaining’ by Ludwig Teller, it is said at page
536 that industrial arbitration may involve the extension of
an existing agreenment or the making of a new one,  or in
general the creation of a, new obligation or nodification of
old ones, while comercial arbitration generally concerns
itself wth the interpretation of existing obligations -and
di sputes relating to existing agreenments. |n our opinion

it is atrue statement about the functions of an |Industria

Tri bunal in | abour disputes. "

Here, what better neasure could have been adopted by the
Industrial Court (which is approved by the Appel | ate
Tribunal) than to divide the loss into two parts, one to be
borne by the industrial concerns and the other by the
wor kmen ? There is no other basis suggested by the one side
or the other. 1t was contended that the |oss to | abour went
into the consideration of the grant of bonus, and that the
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two cases were heard together. The Appellate Tribunal says
so. But bonus is to cone out of profits and is the share of
labour in the profits it has helped to earn, to bridge the
gap between wages as they are and the |living wage.
Conpensation in the present context is for |oss of wages and
dearness allowance, and the two cannot be consi der ed
together on any principle. There is nothing to show that in
spite of the fornmula which the Appellate Tribunal had
evolved for itself, it took into account sone other factors
quite alien to the said formula. It appears to us that what
the Appellate Tribunal really meant to say was that inasmuch
as the workers were paid bonus they should not make a
grievance if they | ost wages on sone of the days, because if
conpensation were paid bonus would have had to be reduced.
If that is the neaning, as it obviously is, then the

guestion of conpensation was not decided at all. In our
opi nion, this reasoni ng was
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besi de the point. It was wholly inmaterial whether profits
were nade or |osses were incurred in the vyear, if the

enpl oyers- continued to retain the labour force so as to be
avail abl e for the days on which the MIIs worked.

In our opinion, the Appellate Tribunal after giving a
finding that a claimfor conpensation equal to half the
wages and dearness/ al | owances was just and proper, erred in
holding that it was not admi ssible because of the decision
of this Court in the Miir MIIls case (1). That case had no
application to the facts here. The Appellate Tribunal also
erred in declining to grant conpensation on the ground that
since bonus was granted the claimfor conpensation could not
be entertained. The case of badli workers does not appear
to have been separately raised, and we see no reason not to
award them conpensation ; but paynment of such conmpensation

will be subject to the same condition, as was inposed by the
I ndustrial Court.
In the result, the appeal will be, allowed, the order of the

Appel |l ate Tribunal set aside and the order of the Industrial
Court restored. The respondents shall bear the costs’ here
and in the Tribunals bel ow

Appeal al | owed.




