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ACT:

I ndustrial dispute--Dissiml of workman after donestic
enquiry--lregularities alleged--Interference by Tribunal, if
justified.

HEADNOTE

The driver of the delivery van of the appel |l ant-conpany, was
entrusted with sone tyres for delivery at various addresses
and he failed to account for two of the “tyres. After
i nvestigation, a donestic enquiry was held and the' m nutes
of the enquiry were subnitted to the Manager who gave notice
to the driver to show cause why he shoul d not be dism ssed.
The driver showed cause but the Manager ordered hi s
di sm ssal

The respondent-union of the workers then rai sed an
i ndustrial dispute which was referred to the Tribunal . The
Tribunal set aside the dismissal holding that the ~enquiry
was opposed to principles of natural justice and that the
concl usi on was perverse.

In appeal by the Conpany to this Court,

Held: Ordinarily in all cases in which the facts are in con-
troversy the procedure to be followed is, that before a
del i nquent is asked anything, all the evidence against him

must be |ed. The situation nmay be different when the
accusation is based on a matter of record or, the facts are
admtted, 1in which case, it may be permssible to draw his

attention to the evidence on record and ask for his
expl anation. Even in such a case, the delinquent should be
asked whether he would like to make a statement first or
wait till the evidence is over, but failure to do so  does
not ipso facto vitiate the enquiry wunless prejudice is
caused or he had objected to the particular course that was
followed. Utimtely, it is a question of justice and fair-
pl ay depending on the facts of each case. [311A-D

In the present case the mnutes showed that the driver had
every opportunity to controvert the case against him and to
prove his case, and that he was never at a disadvantage.
Al'l that the Tribunal could do was to see that the donestic
enquiry was properly conducted, and, since it was so
conducted, the Tribunal was in error in exercising appellate
powers by coming to a different conclusion. [310E 312G
Tata G MIls Co. v. The Worknmen. [1963] 2 L.L.J.78; Sur
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Enamel & Stanping Wrks v. The Worknmen. [1964] 2 S.C. R 165;
[1963] 2 L.L.J. 367; Meenglas Tea Estate v. Its Workmen.
[1964] 3 S.C.R 616; [1963] 2 L.L.J. 392; Associated Cenent
Conpanies v. Their Workmen. [1964] 3 S.C.R 632; [1963] 2
L.L.J. 396 and The Central Bank of India v. Karunanoy
Banerjee [1968] 1 S.C.R 251; referred to.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 515 of 1966.
Appeal by special |eave fromthe Award dated Novenber 23,
1964, of the Labour Court, Andhra Pradesh in [Industria
Di spute No. 5 of 1964.
308
S. V. CGupte, Solicitor-General, Raneshwar Nath, Mohinder
Narain and P. L. Vohra, for the appellant.
B. R Dolia, E. C Agarwala and P. C. Agrawala, for the res-
pondent s.
The Judgrment of the Court was delivered by
Hi dayatullah, J. The present appeal arises fromthe award of
t he Presiding Oficer, Labour Court, Andhra Pradesh,
Hyder abad, by which the dism ssal of one Subramaniam van
driver in the enploy of the Firestones Tyre & Rubber Co. (P)
Ltd., after a domestic enquiry was set aside and the Conpany
was ordered to reinstate himbut not to pay him his back
wages. The reference in which this decision was rendered
was made by the CGovernment of Andhra Pradesh on February 7,
1964. The followi ng are the circunstances |leading up to it.
Subramani am was a van-driver with the Firestone Tyre & Rub-
ber Co. from 1953. One of his duties as a van driver was
the transportation for delivery of the products of the
Conpany. On May 28, 1963, Subranmmaniam set out to deliver
tyres covered by six invoice . s to diverse addresses. Two
of the invoices (Nos. 13815 and 13816) were concerned wth
eight tyres (4 tyres per invoice) of the specification 8.25
X 20 Tran. H. D.Nyl. 12-PR  Subramani amtook delivery of
the tyres and signed the six invoices. After |ocking the
tyres in his van with a key which he clains never left his
possession, he set out with one M V. Das (packer/scooter
driver) by his side in the driver’s cabin. This was soon
after the lunch break. At about 3.15 p.m  Subramani am
tel ephoned to the office of the Conpany that two tyres from
the two invoices were short. He was asked to return at
once. On his return the tyres with himwere unloaded and
count ed. By way of an immedi ate check the tyres held in
stock were also counted. There was no excess in stock. The
tyres in the van were short by two. Subranmani am naintained
that no tyres were lost or stolen on the way. Hi's case was
that the tyres were shortloaded. After investigation, a
charge-sheet was served on himfor the follow ng  act of
m sconduct: -

"Theft, fraud or dishonesty in connection with

the enpl oyer’s business or property”.
The charge-sheet gave full details and fixed the tinme -and
place of an enquiry to be held against him and further
i nformed himthat he could defend hinself through a workman,
produce evidence or cross-exam ne the wtnesses. He was
suspended pending the result of the enquiry. The enquiry
was held by M. R M Coyajee, Industrial Relations Oficer
Four witnesses for the Conpany and two for Subramani am were
exam ned. The Conpany filed: 20 docurments and Subranmani am
filed 2 docunents.
M. Coyajee found the charge proved and submitted the minu-
tes of the enquiry to the Superior officers. Then the
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Manager, Southern Division informed Subramani amthat he was
convi nced of.

309
the latter’s guilt and that he had tentatively decided to
dismss him He asked Subramaniamto show cause, if any,

against this decision, Subramani am showed cause but the
Manager ordered his dism ssal
The Tyre and Rubber Conpany’s Enpl oyees Uni on having raised
a dispute the matter was referred to the Tribunal

", (a) whet her the dismissal of Shri K

Subramani am van Driver by the enployers of

Fi rest one Tyre & Rubber Co. (P) Ltd.,

Hyderabad i's justified?

(b) If not, to what reliefs is he entitled?"
Bef ore the Tribunal the Union contended that the enquiry was
opposed to the principles of natural justice and the
concl usi on was perverse.~ The Tribunal held that the enquiry
was not held properly and the conclusion arrived at the
donestic ‘enquiry was perverse.  The Tribunal rejected the
evi dence and on the basis of evidence recorded by it, held
that the charge was not proved.
The Tribunal gave several reasons for its conclusion that
the the enquiry was not properly conducted. These were:

(a) that the inquiry was held immediately

after the investigation without taking the

explanati on of the workman;

(b) | The workman was ~exam ned and Cross-

exam ned even before the evidence against him

was recorded’

(c) Copies of the statenents of  wtnesses

exam ned at the

prelimnary enquiry were not supplied to the

wor kman;

(d) Copies of the mnutes of the inquiry were

not given to the workman before asking him to

reply to the show cause notice; and

(e) the evidence of Das which cleared the

wor kman was not properly considered.
The Tribunal did not rely upon the record of the enquiry and
on the basis of evidence recorded by itself, held that the
fault of the workman was not established and that his
di sm ssal was wong, with the result already indicated.
The Conpany now contends that none of these grounds has any
validity. It has tried to neet each of the grounds and  in
our opinion successfully. W shall take these grounds one
by one and indicate the subm ssions which in  our  opinion
must be allowed to prevail. As regards ground No. (a) it is
clear to us that, although it may be desirable to call. for
such an expl anation before serving a charge-sheet. there is
no principle which conmpels such a course. The calling for
an explanation can only be with a view to nmaking an- enquiry
unnecessary, where the explanation is good but in many cases
it would be open to the criticismthat the defence of the

wor kman was being fished out. If after a prelinnary
enquiry there is
310

prima facie reason to think that the workman was at fault, a
chargesheet setting out the details of the allegations and
the likely evidence may be issued wi thout offending against
any principle of justice and fairplay. This is what was
done here and we do not think that there was any
di sadvantage to the workman. The nmanagenent has pointed out
that even on facts the viewis not correct. They have
referred to the workman’s letter dated May 30, 1963 in which
he reiterated that he was supplied a shorter nunber of tyres
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than that given in the invoices and to his statement before
M. Coyajee that he would state his case fully. In these

circunstances, it is hardly possible to say that the workman
was at a di sadvantage in any way.

W may | eave for the present ground No. (b) and proceed to
consider the others. Gound No. (c) was not a ground of
conpl aint before the Tribunal. This round was nade out by
the Tribunal. |In fact these statements were not included in
the record of the enquiry. Nor were they nade the basis of
any conclusion. As to ground No. (d) it is sufficient to
say that the m nutes were hardly needed as the workman was
present personally and had conducted the defence. If he
needed to read the record he could have easily asked for an
i nspection and we have no doubt in our mind that he would
have been given such an inspection. The minutes show an
ut nost consi deration at all stages of the need for a proper
def ence. The Tribunal~ equated the donestic enquiry to
enquiries . under~ Art.” 311 of the Constitution which was
hardl y proper.

It seenms to us that the enquiring officer afforded every
opportunity to Subranmaniamto controvert or prove his case.
Subramani am was inforned of the charge very clearly, the
wi tnesses were exanined in his presence and be was all owed
to cross-examne themfully. A true record was Kkept. He
was given an opportunity to | ead evidence and the enquiry
officer and the nanager gave hima full chance to explain
after apprising himin detail of the findings tentatively
reached. The evidence of Das was not dealt with in detai
but as Das was not concerned with the |oading operation and
his evidence was not apparently accepted that Subranmani am
had not renoved the tyres. Das was apparently ‘taken to
support Subramaniam s claimthat the tyres were not | oaded
at all, a conclusion not reached by the nanagenment on
evi dence.

This |eaves over the contention that before examning the
wi t nesses Subranmani am was subjected to a cross-exan nation.
This was said to offend the principles of natural justice
and reliance was placed on Tata Gl MIls Conpany Ltd., V.
I[ts Wrkmen and Anr. (1), Sur Enanel & Stanping Works Ltd. v.
Their Workmen(2), Meenglas Tea Estate V. Its Wrknmen(3) and
Associ ated Cenent Conpanies v. Their Wrkmen & Anr. (4).

(1) [1963] 2 L.L.J. 78 (3) [1963] 2 L.L.J.367.
(3) [1963] 2 L.L.J. 392. (4) [1963] 2 L.L.J. 396.
311

These cases no doubt [ay down that before a delinquent is
asked anything, all the evidence agai nst himnust be |ed.

This cannot be an invariable rule in all cases. The
situation is different where the accusation is based on a
matter of record or the facts are admtted. |In such a / case

it my be permssible to draw the attention of t he
del i nquent to the evidence on the record which goes  agai nst
hi m and which if he cannot satisfactorily explain must |ead

to a conclusion of guilt. |In certain cases it may even be
fair to the delinquent to take his version first so that the
enquiry may cover the point of difference and the witnesses
nmay be questioned properly on the aspect of the case
suggested by him It is all a question of justice and
fairplay. |If the second procedure leads to a just decision
of the disputed points and is fairer to the delinquent than
the ordinary procedure of exam ning evidence against him

first, no exception can be taken to it. It s, however
wise to ask the delinquent whether he would Iike to nmake a
statement first or wait till the evidence is over but the

failure to question himin this way does not ipso facto
vitiate the enquiry unless prejudice is caused. It is only
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when the person enquired agai nst seens to have been held at
a disadvantage or has objected to such a course that the
enquiry may be said to be vitiated. It nust, however, be
enphasised that in all <cases in which the facts in
controversy are disputed the procedure ordinarily to be
followed is the one laid down by this Court in the cited
cases. The procedure of exam ning the delinquent first may
be adopted in a clear case only. As illustration we nay
nmention one such case which was recently before us. There a
bank clerk had all owed overdrafts to customers much beyond

the limts sanctioned by the bank. The clerk had no
authority to do so. Before the enquiry comrenced he
admtted his fault and asked to be excused. He was

questioned first to find out if there were any extenuating
ci rcunst ances before the fornmal evidence was led to conplete
the picture of his guilt. W held that the enquiry did not
offend” any principles of natural justice and was proper
(see The Central Bank of |India Ltd. V. Kar unamoy
Banerj ee(1).

In the present case Subramaniam had conpl ai ned earlier that
his version ought to have been elicited first before enquiry
against himwas ordered. This is exactly what was done by
the enquiring officer. W had the whole of Subramani ams
statenment read to us and found nothing which we can say was
unfair. The enquiring officer gave himan.interpreter after
ascertaining if he had any objection to the person sel ected,
asked him to reply in English or Telugu as - he preferred,
invited himto call sone workman to assist him asked him
the nanes of the w tnesses he wi shed to exam ne and whether
he wanted any further time for the preparation of his
defence. He was then questioned about the | oading of tyres
in his van, the invoices he had signed and whet her - he had
checked the tyres |oaded. He was next asked what route he
had fol | owed, .

(1) [1968] 1 S.C R 251

312

whet her there was a chance of pilferage en route and whet her
he suspected any person of having . interfered with'the van.
He was also asked if he was present when the stock was
checked. He denied certain details of this -stock taking.
The issue was thus narrowed to the fact whether 8 tyres were
| oaded or 6, it being the case of the Conpany that 8 tyres
were |oaded and that of Subramaniamthat only 6 tyres were
| oaded, but his receipt for 8 tyres was obtained. The
wi t nesses who | oaded the tyres were then called and were ex-
anmi ned searchingly by the Presiding Oficer and cross-
exam ned by Subramaniam No doubt some of the questions
appeared to be leading but they were respecting the nmatter
of record and too much | egalismcannot be expected from a
donestic enquiry of this character. The officer /asked
Subramani am agai n and agai n whet her he was defendi ng hinsel f
properly or not and Subramaniam always expressed hi s
sati sfaction.

In these circunstances, we do not see how the enquiry can be
said to have offended any principle of natural justice  at
al | . The Tribunal mechanically applied the dicta of this
Court without noticing that the facts here were entirely
different fromthose in the cited cases and the observations
covered those cases where all or nost of the facts were
contested and could not be made applicable to cases where a
greater part of the evidence was a matter of witten record
and the difference was narrow. W are, therefore, of the
opi nion that the enquiry was properly conducted. As to the
evidence of Das it is obvious that Das was supporting
Subramaniamin his statement that no tyres were |lost during




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 6 of 6
the journey which supported the version that 6 tyres instead
of 8 were actually loaded. It is curious that Das never

left the van even when Subranani am went out and on the
solitary occasion when Das |eft the van Subramaniamwas in
the conpany of another officer of the Conpany at the Depot.
The evi dence of Subramani am and Das taken together excl udes
the possibility of loading of 8 tyres. And this is how Das
cones into the picture. It is obvious that the enquiring
of ficer and the Manager relied upon the evidence of those
who | oaded the tyres supported as it was by the adnission
several tines repeated by Subramani amthat he had checked
the tyres at the time of loading. In other words, the
Managenent refused to believe Subramani am even t hough he was
supported by Das. This the Managenent was entirely wthin
its right in doing and the Tribunal was in error in
exercising appellate powers by comng to a di fferent
conclusion. Al that the Tribunal could do was to see that
the enquiry was properly conducted. As in our opinion the
enquiry was so conducted the decision of the Tribunal cannot
be supported.

The appeal therefore succeeds and wil'l be allowed but in the
circunstances of the case we nmake no order about costs. On
behal f of the Conpany it was stated that the anmount paid to
t he workman during the pendency of the appeal as part of the
wages will not be asked to be returned.

V.P.S. Appeal al | owed.
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