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ACT:

I ndi an I ncone-tax Act (11 of 1922), ss. 34 and 66(1)-Incone
Tax (Amendrent) /Act, 1959, S. 2- Appel | ate Assi st ant
Conmi ssi oner hol ding that cash credit appearing on first day
of accounting year not taxable in assessnent year 1949-50-
Order whether anmpbunts to finding that it is taxable in 1948-
49-S. 34(3) second provi so whet her attracted-Notice under s.
34(1) (a) for 1948-49 issued in1958-Limtation whether to
be considered in the light of Anmending, Act of 1959-Hi gh
Court in reference whether can consider effect of « Anending
Act when question not directly referred.

HEADNOTE:

There was a cash credit in Novenmber 13, 1947, in the
capital, account of the Appellant assessee whose  accounting
peri od was from Novenber 13, 1947 to Novenber 1, 1948. The
Income-tax O ficer assessed the said credit as income from
undi scl osed sources in the assessnment for —the assessnent
year 1949-50. The Appellate, Assistant Conm ssioner relying
on CI.T. v. Darolia & Sons. (27 |.T.R 515) held that the
amount was not taxable in the assessnment year 1949-50. The
I ncome-tax O ficer thereupon assessed the amount in - 1948-49
after having issued in Novenber 1958 a notice under s. 34(1)
(a) of the Indian Incone’-tax Act, 1922. He rejected the
appel lant’s contention that notice under the said section
was ti mebarred. In appeal the Appel | ate Assi st ant
Commi ssioner held that in the earlier appeal there was no
finding that the credit represented the assessee’s incone or
that it should be assessed in the year 1948-49 and that
consequently the notice under s. 34 issued in Novenber 1958,

was not saved by the second proviso to s. 34(3) of the Act.

The appeal filed by the Revenue was all owed by the Tribuna

and in reference the Madras High Court relying on its own
ruling in A'S. Khader Ismail v. Incone-tax Oficer, (47
. T.R 16) upheld the order of the Tribunal. The appellant
cane to this Court and relied on this Court’s decision in
I ncome-Tax O ficer A-Ward Sitapur v. Mirlidhar Bhagwandas
(52 1.T.R 335) in which the aforesaid Madras decision had
been overrul ed. The Revenue urged that in answering the
reference the effect of s. 2 of the Income-tax (Amrendment)
Act 1959 nust be taken into consideration. To this the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 6

appel l ant objected that the point was outside the scope of
the questions of law referred by the Appellate Tribunal to
the Hi gh Court.

HELD: (i) The view taken by the Madras Hi gh Court as to

the scope of the word 'finding’ in A S. Khader Ismail’s
case and followed by it in the present case had been
overruled, by this Court. Accordingly the departrment could
not take advantage of the second proviso to s. 34(3). [20E-
Fl

I ncome-Tax O ficer, A-Ward Sitapur v. Mirlidhar Bhagwan Das,
52 1. T.R 335, applied

(ii)However, the inpact of s. 2 of the Amending Act of 1959
had to be considered before the reference could be properly
answered. Although the question had not been raised before
the Tribunal or the High Court it was only an aspect of the
guestion of limtation which had been referred. Al that s.
66(1) requires is that the question of |aw which is referred
to the H gh Court and which the H gh Court is to decide nust
be the question which was in issue before

18

the Tribunal. When the question itself was under issue
there is no further limtation inposed by the section that
the reference should be limted to those aspects of the
guestion which had been argued before the Tribunal and it
will be an over-refinement of the position.to hold that each
aspect of a question is itself a distinct question for the
purpose of s. 66(1) of the Act. [22B-D

C.I.T. Bonbay v. Scindia Steam Navigation Co. Ltd. 42 |.T.R
589, appli ed.

Onkarmal Mehraj v. C.I.T., Bonbay-1, 36 |I.T-R 369, and S.
C. Prashar v. Vasantsen Dwarkadas, 49 I.T.R 1, referred to.
[Oh the above view the case was remanded to the High Court
for examining the question of lawreferred to it after
consi dering the inpact of the Arendment Act of 1959.]

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Civil Appeal No. 1984 of 1966.
Appeal fromthe judgnment and order dated January 2, 1964 of
the Madras H gh Court in T.C. No,. 153 of 1962.

S. Swami nat han and R Gopal akri shnan, for the appell ant.
Veda Wasa, A N Kirpal, R N Sachthey and S. P. ~Nayar,
for the respondent.

The Judgnent of the Court was delivered by

Ramaswam , J.-This appeal is brought fromthe judgnent of
the Madras High Court dated January 1, 1964 in Tax Case No.
153 of 1962.

The asessnent year involved in this appeal is 1948-49, the
correspondi ng previous year being the financial year /1947-
48. For the accounting period from Novenber 13, 1947 to
Novermber 1, 1948 which was the correspondi ng previous year
for the assessnment year 1949-50 there was shown a credit of

Rs. 25,000 in the capital account of the appellant. O
Novenmber 13, 1947, this anpunt was credited in the books  of
the appellant. On Cctober 30, 1948 this anount was
transferred to the account of one Anrithlal. Ranchoodas,

the father-in-1aw of the appellant. The Incone-tax Oficer
included the said ampbunt as incone of the appellant from
undi scl osed sources in the assessnent for the assessnent
year 1949- 50. On appeal to the Appellate Assi st ant
Conmi ssi oner the appellant contended that the anpbunt could
not be included in the assessment year 1949-50 because the
credit appeared prior to March 31, 1948. The Appellate
Assi stant Conmi ssioner allowed the appeal holding that the
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credit cane into the books of the appellant on Novenber 13,
1947, i.e., in the financial year 1947-48 which is the
previous year for the assessment year 1948-49. On this
finding, the Appellate Assistant Conm ssioner deleted the
addition of Rs. 25,000 fromthe assessnent of the appellant
for the year 1949-50. |In doing so, the Appellate Assistant
Comm ssioner followed the decision in C1.T. v.
19
P.Darolia & Sons(1l). Consequently on Novenber 3, 1958 the,
I ncome-tax O ficer issued a notice under s. 34(1)(a) of the
I ncomet ax Act, 1922, (hereinafter referred to as the. ’'Act’
to the appellant for the assessnment year 1948-49. By his
order dated April 20, 1959 he rejected the contention of the
appel l ant that the assessnment was barred by linmtation and
assessed the sum of Rs. 25,000 as incone from ot her sources.
The appellant took the matter in appeal to the Appellate
Assi stant Comm ssi oner who, by his order dated February 23,
1960, .allowed the appeal. He took the view that there was
no finding in the order of the Appellate Assi st ant
Conmi ssioner that the credit represented the inconme of the
appel | ant -or that the sanme credit should be assessed in the
assessment year 1948-49. He further held that the notice
under s. 34 issued on November 3, 1958 was bad in law and
was not saved by the second proviso to s. 34(3) of the Act.
The Conmi ssioner of Incometax preferred an appeal against
the order of the Appellate Assistant Commissioner to the
I ncome-tax Appellate Tribunal which allowed the appeal
hol di ng that "the order of the Appel | ate Assi st ant
Conmi ssi oner in the appeal against the assessnment for 1949--
50 shoul d be taken to contain a finding that the sumof Rs.
25,000 represented income of the assessee to be  considered
in the assessnent year 1948-49". At the instance of the
appellant the Appellate Tribunal referred the follow ng
guestions of |law for the opinion of the H gh Court under s.
66(1) of the Act:
"(1) VWether on the facts and in the
circunstances of  the case, the proceedings
initiated agai nst. "the assessee for the
assessment year 1948-49 under section 34 and
the assessment for the said year are barred by
[imtation and. hence not | awful ?
(2) Vet her the pr oceedi ngs initiated
agai nst the assessee
for t he assessnment year 1948- 49 under
section 34 and the assessnent ~made under
section 34 for the assessnent
year 1948-49 could be justified.in l'aw as for
the purpose of giving effect to, ‘a finding or
directions in the order of the Appellate
Assistant Conmi ssioner in |.T.A No. 134 of
1958- 597
(3) Wet her on the facts and in the
ci rcunst ances of the case, the assessment made
is saved fromthe bar of limtation under the
second proviso to section 34(3)7?"
By its judgnent dated January 2, 1964, the H gh Court
answered the questions in favour of the respondent and
against the appellant. The H gh Court followed an earlier
decision in A S. Khader Ismail v. Incone-tax officer(1), 1in
which it had held that the word "finding"” in the proviso to
s. 34(3) of the Act must be given a
(1) 27 1.T.R 515.
(2) 47 |.T.R 16.
20
wide significance so as to include not only findings
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necessary for the disposal of the appeal but it would apply
to cases where it is held that the incone in question was in
respect of an earlier year which was not the subject-natter
of the appeal before the appellate authority.
On behalf of the appellant M. Swam nathan put forward the
argunent that the decision of the High Court is contrary to
the view taken by this Court in Income-tax Oficer, A-Ward,
Sitapur v. Mirlidhar Bhagwan Das(1l) in which it was held
that the expressions "finding" and "direction", in the
second proviso to s. 34(3), neant respectively, a finding
necessary for giving relief in respect of the assessnent for
the year in question, and a direction which the appellate or
revisional authority, as the case may be, was enmpowered to
give under the sections nentioned in that proviso. A
“finding", therefore, could only be that which was necessary
for the disposal of an appeal in respect of an assessnent of
a particular year. The Appellate Assistant Comm ssioner
m ght hold, on the evidence, that the incone showmn by the
assessee 'was not ~the incone for. the relevant year and
thereby exclude that incone fromthe assessnent of the year
under appeal. The finding in that context was that the
income did not belong to the relevant vyear. He mi ght
incidentally find that the incone bel onged to another year
but that was not a finding necessary for the disposal of an
appeal in respect of the year of assessnment in question. It
was further held that the second proviso to's. 34(3) did not
save the time-linmt prescribed under s. 34(1) in respect of
an escaped assessnent of a year other than that which was
the subject-matter of the appeal or revision, as the case
may be, and accordingly the notice issued under s. 34(1) (a)
in that case was barred by limtation and was not saved by
the second proviso tos. 34(3). In the course of its
judgrment this Court overruled the judgnent of the  Mdras
H gh Court in A. S Khader Ismail v. Income-tax Oficer(l).
It follows therefore that the view taken by the H gh 'Court
in the present case is not correct in law and nust be
overrul ed.
On behalf of the respondent, however, M. Veda Wyasa con-
tended that in answering the reference the effect of s. 2 of
the I ncone-tax (Amendnent) Act (Act 1 of 1959) nust be taken
into consideration and in view of the anendment nmade by t hat
section of the anending Act the questions referred to the
Hi gh Court nust be answered necessarily against t he
appel lant. Section 2 of the Anendnent Act. 1959 inserted in
s. 34 of the Act a new sub-section (4) which provides:

"“A notice under clause (a) of sub-section (1)

may be issued at any tine notw thstandi ng that

at the time of the-issue of the notice the

peri od of eight years specified

(1)52 I.T.R 335.

(2) 47 T.T.R 16.

21

in that subsection before its anmendment by

cl ause of section 18 of the Finance Act, 1956

(18 of 1956), had expired in respect of the

year to which the notice rel ates.

Section 4 of the Amending Act, 1959 read as

fol | ows:

"No notice issued under clause (a) of sub-

section (1) of section 34 of the principal Act

at any time before the commencenent of this

Act and no assessnent, reassessnent or

settl enent nade or other proceeding taken in

consequence of such notice shall be called in

guestion in any court, tribunal or other
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authority nmerely on the ground that at the
time the notice was issued or at the time the
assessnment or re-assessnent was made the time
within which such notice should have been
issued or the assessnent or re-assessnent
shoul d have been nade under that section as in
force before its anmendrment by clause (a) of
section 18 of the Finance Act, 1956 (18 of
1956), had expired."
M. Veda VWasa referred to the decision of the Bonmbay High
Court in Onkarmal Meghraj v. C.1.T. Bonbay-1.(1) in which it
was held that there was nothingins. 2 or 4 of the
Anmendnent Act of 1959 to restrict the terns of the words "at
any tine" occurring in s. 4 of that Act as neaning "at any
time after April 1, 1956", viz., the date on which the
amendnments nade by the Finance Act, 1956, canme into force
and there was nothing in'the provisions of t he Amendnent
Act of 1959 which limted the retrospective operation of s.
4. It was also held that since the enactnment of the
Amendnent. Act of 1959 a notice issued after April 1, 1956,
for reopening an assessnment, by virtue of s. 4, could not be
permitted to be called in question on the ground that the
notice was not issued within the period prescribed by the
unanmended s. 34(1)(a). On behalf of the r espondent
reference was al so/'made to the decision of this Court in S.
C. Prashar v. Vasantsen Dwar kadas, (2) in which it was held
that s. 4 of the Arendnent Act, 1959 operated on and
validated notices' issued under s. 34(1)(a) as anended in
1948 even earlier than April 1, 1956, in other. words, in
respect of assessment years prior to March-31, 1956. and
therefore notices issued under s. 34(1)(a) of the Incone-tax
Act before April 1, 1956, could not be challenged on the
ground that they were issued beyond the tine limt of eight
years fromthe respective assessnent years prescribed by the
1948 amendnent. On behal f of the appellant M. Swani nat han
rai sed the objection that the point was not taken up by the
respondent in the H gh Court, nor ‘was there any reference to
it in the statenent of the case tiled by the respondent. It
was also contended that the point raised was outside the
scope of the questions of lawreferred by the Appellate
Tribunal to the High Court. W do not think there is any
substance in the
(1) 38 1.T.R 369. (2 ) 49 1.T.R 1.
22
objection raised on behalf of the appellant. One of the
guestions referred to the H gh Court is "whether ~on the
facts and in the circunmstances of the case the ~assessnent
made is saved fromthe bar of limtation under (the second
proviso to section 34(3)?" It is true that the inmpact of the
Amendi ng Act, 1959 (Act 1 of 1959) was not raised before the
Appel l ate Tribunal or before the High Court, but it-is not a
separate question by itself and is only an aspect 'of the
guestion of limtation which has already been referred by
the Appellate Tribunal to the Hi gh Court. As pointed out in
Cl.T. Bonbay V. Scindia Steam Navigation Co. Ltd.,(1) the
question of lawreferred to the H gh Court under s. 66 may
be a sinple one having its inpact on one point, or it might
be a conplex one, involving nmore than one aspect and
requiring to be tackled fromdifferent standpoints. Al
that section 66(1) requires is that the question of |aw
which is referred to the H gh Court and which the H gh Court
is to decide nust be the question which was in issue before
the Tribunal. Were the question itself was under issue,
there is no further limtation inposed by the section that
the reference should be limted to those aspects of the
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guestion which had been argued before the Tribunal, and it

will be an over-refinement of the position to hold that each
aspect of a question is itself a distinct question for the
purpose of s. 66(1) of the Act. In our opinion, the

argunent of the respondent with regard to the |l egal effect
of the Amending Act of 1959 (Act 1 of 1959) is wthin the
frane-work of the question already referred to the High
Court and it is therefore conpetent to this Court, in a case
of this description, to allowa new contention to be
advanced.

It is, however, necessary that the case should be remanded
to the High Court for exam ning the question of law referred
to it after 'considering the inpact of the Anending Act of
1959 (Act 1 of 1959).

For these reasons we allow this appeal, set aside the judg-
ment of the H gh Court dated January 2, 1964 and renand the
case to it for further hearing and answering the reference
in light of the lnconme-tax Amending Act 1 of 1959. In the
circunst ances ~ of the case we direct that the respondent
shoul d pay the cost of this appeal in this Court,

Appeal all owed.

Y. P.

(1) 421. T.T.R 589,

23




