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ACT:

Indian Income-tax Act, 1922, s. 16(1)(c), provi so
1--Settlor making charitable trust and registering it under
s. 35-- Bonbay Public Trusts Act, 1950--S. 16(1)(c) proviso
1 whether can be applied to inconme of trust -on presunption
that settlor rmay derive benefit —contravening the Bonbay
Act--Facts justifying applicability of s. 16(1)(c) proviso

1
HEADNOTE

J executed a trust deed whereby he created a charitable
trust. The diced was registered wth the Charity

Conmi ssi oner under the Bonbay Public Trust Act, 1950. For
the year 1958-59 the Incone-tax O ficer held that since the
settlor had reserved to hinmself w de powers for own benefit
and had al so utilised those powers to his benefit, the case
was coveted by s. 16(1)(c) of the Income-tax Act, 1922.
Accordingly the Incone-tax O ficer taxed the incone of the
trust in the hands of the 'settlor. A simlar order was
passed for the year 1959-60. |In his appeal before the
Appel | ate Assi stant Comm ssioner the settlor relied on's. 35
of the Bonbay Public Trusts Act, 1950 to .show that he was
thereby precluded from utilising the funds. for his own
benefit but his plea was not accepted. The Appellate
Tri bunal, however, relying on the ternms .of the deed ‘itself
decided in favour of the settlor and. the H gh Court in
reference did the sane. The revenue appeal ed.

HELD: (i) There was no doubt’ that under the Trust Deed
the settlor had very wi de powers and could direct” the
Trustees to. grant loan him The Trustees coul d even grant
aloan to a firmin which he was interested. But this would
be contrary to the provisions of s. 35 the Bonbay Trust Act.
The said Act to the extent it operates nust override
provisions in the Trust Deed. [953E-954A-B]

The Legislature in proviso 1 to s. 16(1)(c) is thinking
of powers lawfully given and powers lawfully exercised. Any
person can commt breach of trust and assune power over
incone or assets but for that reason the income of the trust
cannot be treated as the incone of the settlor under the
provi so.

Conmi ssi oner of Incone-tax, Wst Bengal v. Sir S M
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Bose, 21 ].T.R 135 and Conmi ssi oner of Inconme-tax, Bonbay
North v. Mathuradas Mangal das Parekh, 1. T. Ref. No. 4/54,
Judgnent by Bonbay H gh Court dated August 26, 1954,
referred to.

(ii) The words ’'re-assune power’ give indication to the
correct neaning of s. 16(1)(c) proviso 1. The latter part
of the proviso contenplates that the settlor should be able
by virtue of sonething contained in the Trust Deed, to take
back the power he had over the assets or incone previous to
the execution of the Trust Deed. A provision enabling the
settlor to give directions to. trustees to enploy the assets
or funds of the trust in a particular manner or for a
particular charitable object contenplated by the trust
cannot be said to confer aright to re-assunme power wthin
the first proviso. Oherwise a settlor could never name
hinmsel f a sole trustee. The nmere fact that the settlor can
derive sonme direct or indirect-benefit under a trust deed
woul d not" bring the deed within the first proviso. [ 955G

H, 966A- B]
947
Chamberlain v. I nland Revenue Comm ssioner 25 T.C. 317,
Tul si dar Kalichand v. Comm ssioner of Inconme-tax, 42 |.T.R

1, Wlfson v. Comm ssoners |Inland Reventte, 31 T.C 141,
Saunders v. Conm ssioners

I nl and Revenue, 37 'T.C. 416, referred to.

Conmi ssioner of |Incone-tax, Punjab v.S.  Raghbir Singh

57/ . T.R, foll owned.

On an exam nation of ‘terms of the Trust Deed the Court held
none of its clauses cane withinthe purview of « Proviso 1.
[ 956C F]

JUDGVENT:
Cl VI L APPELLATE JURI SDI CTI ON:. Civil Appeal Nos. 474-477
966.

Appeals by special |eave fromthe judgnent and order
dated Septenber 5, 1963 of the Qujarat Hi gh Court in
I ncome-tax Reference No. 19 of 1962.

S.T. Desai, A°. N Kirpal, RN Sachthey and S.P.” Nayyar
for the appellant (in all the appeal s):

RJ. Kolah, ML. Bhakta and O C Mthur, for the
respondents (in all the appeals).

The Judgrment of the Court was delivered by

Sikri, J. These four appeals by special |eave are
directed against the judgment of the Gujarat H gh Court in
I ncome Tax Reference No. 19 of 1962, whereby the H gh Court
answered the questions referred to it by the Incone-tax
Appel l ate Tribunal against the Conm ssioner of Incone-tax,
who is the appel | ant before us. The reference was in
respect of assessment years 1955-56 and 1956-57 in-the case
of Shri Jayantilal Anratlai (Individual) and in respect of
assessments years 1958-59 and 1959-60 in the case of
Jayantilal Anratl al Charitable Trust Ahamedabad. The
guestions referred are:

(1 ) Whether on the facts and in the circunstances of
the case, the Tribunal was right in holding that the incone
of Jayantilal Anratlal Charitable Trust was not assessable
in the hands of the settlor Jayantilal Anratlal wunder the
first proviso to Sec. 16(1)(c) of the Incone-tax Act for the
assessment years 1955-56 and 1956-57 ?

(2) Wether on lhe facts and in the circunstances of the
case, the Tribunal was right in holding that the incone of
the Trust should be considered in the assessnment of the
trustees and that they were entitled to the benefits of the
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refunds attached to the dividends fromthe Trust properties
for "the assessment years 1958-59 and 1959-60 ?

The answer to these quest.ions depends on the true
interpretation of s. 16(1)(c) of the Indian Income-tax Act,
1922, and the interpretation of the Trust Deed dated June
19, 1947, and
948
to appreciate the points fully it is necessary to give a few
facts which are stated in the statement of the case

Jayantilal Anratlal, individual, hereinafter referred to as
the settlor, executed a trust deed whereby he settled 80
ordinary shares of Ms Jayantilal Anratlal Ltd., on trust

and created a trust known as "Jayantilal Anratlal Charitable
Trust" to carry out the follow ng various objects set out in
the Trust Deed
"For the relief of poor, for education, for
medi cal relief, for advancenent of religion
know edge, comerce, health, safety or any
ot her “obj ects beneficial to nankind."
This Trust Deed was registered with the Charity Comn ssioner
under the Bonbay Public Trust Act, 1950. The Depart ment
accepted this trust as a valid charitable trust and gave the
necessary relief to the trustees in respect of the incone of
the Trust. till the assessnent year 1957-58.
The I ncome-tax O ficer, while dealing with the assessnent of
Jayantilal Amatlal Charitable Trust for the year 1958-59,
wote Aletter to the Trust to show cause why the incone of
the Trust shoul d not be included in that of the settlor and
why the case of the Trust shoul d not be decided accordingly.
The Managing Trustee submitted his reply. The I ncone-tax
Oficer wote | engthy order holding that on the facts the
case was covered by the first proviso to S. 16 ( 1) (c).
He was inpressed both by the wide powers given to the
settlor and the way in which the settlor had been wutilising
hi s powers under the various clauses of the Trust Deed. He
hel d :
"It is not necessary that there should be
di version of inconme or assets from char-table
pur poses to noncharitabl e purposes to
constitute "retransfer —of assets to or re-
assunption of power over" the incone or assets
of the settlor. It is not even necessary  for
the purpose of 1st proviso to section
16(1)(c), especially its later part i.e. "give
-t he settlor a right to -reassune power
directly or indirectly over —the income or
assets" that income or assets should be used
for personal ends. For diversion of _such
assets or incone fromone charitable purpose
to another in accordance with the wishes of
the settlor and the utilisation of income and
investment of incone or assets not in ful
conformity wth the desires of the trustees
woul d be enough to drag the Trust property in
the anbit of section 16 (1) (c). In the
instant case, the settlor is all inall, heis
the nmanaging trustee and in the event of a
conflict of opinion anobngst the trustees the
settlor woul d exercise predom nating
949
i nfl uence both as nanaging trustee as also in
his capacity of an arbitrator and his decision
woul d be binding on all. The nost inportant
poi nt whi ch needs consideration is that al
the inherent powers and discretion for the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 10

i ncome and corpus of the Trust property remain

with The settlor, in his capacity as settlor

and not by way of his capacity of a trustee."
The Incone-tax O ficer accordingly held that the inconme of
the Trust would not be computed in the hands of the trustees
but would be computed in the hands of the settlor under s.
16(1) (c). For the assessnent year 1959-60 he passed a
simlar order on the same date.
On the sanme day he also dealt wth the assessnents of
Jayantilal Anratlal, individual, for the years 1955-56 and
1956- 57. Fol I owi ng his reasoning he included the relevant
income of the Trust in the hands of Jayantilal Anratl al
Four appeals were taken to the Appellate Assistant Comm s-
sioner who, by his two orders dated Novenber 8, 1960,
di smi ssed the appeals. Before himthe settlor relied on s.
35 of the Bombay Public Trust Act, 1950, but the Appellate
Assi stant Conmi ssioner ~held that this did not assist the

settlor because the Income-tax law did t ake into
consi deration - income derived directly or indirectly by
illegal  ‘means. He felt that the settlor "could not be

precluded  from wutilising funds of the trust directly or
indirectly to his benefit since he had a right under the
settlenent to do so and the Bonmbay Public Trust Act did not
hold any fear for himas the penalties |eviable were not of
a deterrent nature, conpared to the advantages that he could
gain directly or indirectly by re-assumng control over the
i nvestnments or its income".
On appeal, Incone-tax Appellate Tribunal, however, reversed
these orders and held that the income fromthe Trust was not
hit by the first proviso to s 16(1)(c). The Tri buna
ignored the factual positionrelied on by the Incone-tax
Oficer and the Appellate Assistant™ Conm ssioner and
confined itself only to the Trust Deed. Regarding the
of fending clauses 4, 10 and 21 of ‘the Trust Deed, which we
will presently refer to, the Appellate Tribunal held:
"We see nothing in these clauses which confer
on the assessee the(right to retransfer to the
assessee directly or indirectly the income or
the assets or to reassune power over them He
has al ways to exercise these powers wi-thin the
framework of the Trust. There is- no doubt
power in clause (10) to invest in any manner
and thereby in the assessee’s own conpani es,
but this is overridden by clause 35 of the
Bonbay Trust
950
Act under which it is registered: If the
Charity Comm ssioner has chosen not to . take
action, it may also be that he has  considered

the mtter and approved the action. I't is
purely his responsibility. The. fact that the
i nvestment itself has not been made 'illega

under the Trust Act and that the assessee can
offend the provisions with inpunity as the
penalty is light are all matters extraneous to
this consideration which has to be confined
only to the provisions in the deed."
At the instance of the Conmissioner of Incone-tax the
Appel | ate Tribunal stated the case and referred t he
guesti ons which we have al ready reproduced above. The High
Court held :
"When a statute talks about a right to
reassume, it nust nean a lawful right which
can be lawfully exercised. . . . a right to
reassume must be given to t he settlor




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of 10

i ndependently of any third party and dependent

upon his own volition. It is true that the
Charity Comm ssioner may grant leave to the
settlor, but he may or may not grant it. A

right to reassume cannot rest dependent upon
whet her the Charity Comm ssioner may or may
not grant sanction."

Shel at, C J., observed

"Surely, it nust be presuned that the Charity
Conmi ssi oner would not grant his sanction to
an investnment which is bound to result in a
conflict of duty and interest on the part of
the settlor who is also a trustee. Therefore,
such a right, if it can be called a right, 1is
not one of . any substance and cannot,
therefore, be construed as a right to reassune
power over the trust assets or the incone
thereof ,~ as contenplated by proviso | to
section 16(1)(c)."

"A loan, by the very nature of it, cannot be
said to anpunt to an exercise of dominion or

control over its subject nmatter. It is
repayable andis given on conditions as to the
time ~of repaynment and interest, if any. By

taking aloan a settlor does not exercise over
its subject natter power.or dominion which
but for the trust or the settlenent, he- would
have been able to exercise."

Section 16(1) (c) reads as foll ows

"16. Exenptions and exclusions in determ ning
t he

total incone.-.

(1) In Computing the total inconme  of an
assessee.

(a) ......
951

(b)......

(c) all incone arising to any person by
virtue of a settlenent or disposition whether
revocabl e or not, and whether effected before
or after the comencenent of the | ndi-an
I ncome-tax (Amendnment) Act, 1939 (VI of
1939), from assets remmining the property of
the settlor or disponer, shall be deened to be
income of the settlor or disponer, and al
income arising to any person by virtue of a
revocabl e transfer of assets shall be deened
to be income of the transferor

Provided that for the purposes of this clause
a settlenent, disposition or transfer shall be
deened to be revocable if it contains any
provision for the retransfer directly or
indirectly of the income or assets to the
settlor, disponer or transferor, or in any way
gives the settlor, disponer or transferor a
right to reassune power directly or indirectly
over the inconme or assets;

Provi ded further t hat t he expression
"settlenment or disposition®™ shall for the
pur poses of this cl ause i ncl ude any

di sposition, trust, covenant, agreenent, or
arrangenent, and the expression "settlor or
dispone r" inrelationto a settlenment or
di sposition shall include any person by whom
the settlement or disposition was nade
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Provided further that this clause shall not
apply to any inconme arising to any person by
virtue of a settlenment or disposition which is
not revocable for a period exceeding six years
or during the life-time of the person and from
which incone the settlor or disponer derives
no direct or indirect benefit but that the
settlor shall be liable to be assessed on the
said inconme as and when the power to revoke
arises to him"
The | earned counsel for the appellant, M. S. T. Desai, has
submitted three propositions before us (1) The operation of
the first proviso to s. 16(1) (c) depends only on the
settlenent and its terns and not on any provision of the
Bonbay Public Trusts Act, which may or nay not be observed
(2) The absolute powers reserved over the incone and corpus
of the trust property remain vested in the settlor in his
capacity as the settlor and not \as trustee, and further they
fall within the purview of the first pro. viso to s. 16(l.)
(c); and (3) It is a relevant consideration that, as found
by the authorities, the settlor has been deriving direct and
indirect benefits fromthe trust properties. He relies on
clauses 4, 6, 8, 10, 11 and 21 of the Trust Deed to show
that the Trust Deed gives the settlor right to re-assune
power directly
9 Sup. d/67-17
952
or indirectly over the inconme or assets of the Trust wthin
the first proviso to s. 16(1)(c)-
Let us now exami ne the Trust Deed. This indenture was made
bet ween Jayantilal Amratlal, hereinafter called the settlor
and Jayantilal Amatlal, Padmavati wife of the sai d
Jayantilal Anratlal, Ramanlal Anratlal, Hariprasad Anratl al
Kast url al Chandul al Pari kh and Bhagubhai Chandul al
hereinafter called the Trustees. Clause, 1 vests the shares
and the other trust properties andincome in the trustees.
Cl ause 2 gives the nane of the trust Cause 3 obliges
the trustees to get and collect incone , of t he trust
properties and pay expenses, etc. Clause 4 creates the
trust for the relief of poor, and for _education, ~nedica
relief, etc. It further provides : "The Trustees shall _at
the direction of the Settlor during, his Tlifetime and
after his death at their discretion set aside any portion of
the income of the Trust Premises to provide cash, food -and
clothes for any tenple or tenmples of <the Pushti~ Mrg
Sanpr adaya. In applying. the incone of the Trust Premi ses
for all or any of the objects hereinbefore specified the
Trustees may consider the clains of any needy or| poor person
belonging to the Visa Porwad Community." Clause 5 enables
the settlor to give direction to the trustees to accept
contributions ,or donations to the Trust from other persons.
Clause 6 provides as follows : "The Setflor may at any tine
or times by witing direct that any specific funds or
investments or property formng part of the Trust Prenises
and/or the incone thereof shall be wutilised and applied
exclusively for any one nore of the aforesaid ,charitable
objects and the Settlor may by witing at any tinme or tines
vary or revoke any such directions previously given by him
and Trustees shall be bound to carry into effect all such
directions given by the Settlor.”" Clause 7 enables the
Trustees to utilise the whole or any portion of the Trust
Prem ses for all or any of the charitable object-,,, if the
Settlor so directs. Cause 8 may be set out in ful
"8. The Trustees shall fromtine to time at
the direction of the settlor during his life
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time and after his death may at any tine at
their discretion deliver or hand over the
income of the Trust Prenmises or any part of
such incone to any institution, association or
society to be applied for all or any of the
pur poses of these presents w thout being bound
to see to the application thereof or being
liable for the |oss or m sappl i cation
t hereof . "
Clause 9 enables the Trustees to invest the residue, etc.,
and to accumul ate the same and apply towards the objects of
the Trust. Clause 10 inter alia enmpowers the Settlor to
give directions regardin- the investnent of noneys "as are
aut horised by law for invest-
953
ment of trust prem ses or-in ordinary or preference shares
of joint stock conpani es, whether partly or fully paid, or
in debentures or in giving loans to any public conpany or
firm of good standing and reputation or in the purchase or
nort gage of “any novabl e or immovabl e property with power to
the Trustees with the like direction to vary or transpose
the said investnents into or for others of the same or of a
like nature." Clause 1l inter -alia enables the Settlor to
direct the Trustees tovary the investnments. Qut of the
ot her clauses we need only nention clause 21 which reads as
follows :
"All' questions arisingin the nmanagenent and
adnmini stration of the trusts or powers hereof
and all differences of opinion anobngst the
Trustees shall bedi sposed of ~ in accordance
with the opinion of the Settlor during his
lifetime and on and after the death  of the
settlor in accordance with the opinion of the
majority of the Trustees in the case of ' their
bei ng equal ly divided the trustee senior  npst
in age shall have a casting vote."
The Ilearned counsel for the appellant says that these
clauses read fairly would enable the Settlor to direct the
Trustees to give a loan to himand he could give directions
to the Trustees in 'such a way as to re-assunme control over
the assets. He says that as a matter of fact the Income-tax
Oficer did find that the Settlor has been-utilising these
powers for his own benefit. There is no doubt that  under
the Trust Deed the Settlor has very wide powers and the
Settlor could direct the Trustees to grant loan to him The
Trustees could even grant loan to a firmin which  be was
interested. But this would be contrary to the provisions of
the Bonbay Public Trust Act. Section 35 (1) of the Bonbay
Public Trust Act provides :
"35(1) : Investnent of Public Trust Money
Where the trust property consists of “nbney and
cannot be applied inmediately or at an  early
date for the purposes of the public trusts the
trustee shall be bound (notw thstanding any
direction contained in the Instrunment of the
Trust) to deposit the noney in any schedul ed
bank as defined in the Reserve Bank of India
Act, 1934, in the Postal Savings Bank or in a
Cooperative Bank approved by t he State
CGovernment for the purpose or to invest it in
Public security;
Provided......
Provided further that the Charity Comni ssioner
may by general or special order permt the
Trustee of any public trust or classes of such
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trusts to invest the noney in any other

manner . "

9 54
M. S. T. Desai subnmits that we cannot t ake into
consi deration the provisions of the Bonbay Public Trust Act.
We are unable to accept this subm ssion. The Bonbay Public
Trust Act nust, to the extent it operates, override any
provisions in the Trust Deed. As Shelat, J., observed,
"when proviso 1 talks about a right to reassunme power, prinma
facie, that nmust nmean that there, is such power lawfully

given under the deed of trust." It seems to us that the
Legislature, in provisol tos. 16(1)(c) is thinking of
powers lawfully given and powers lawfully exercised. Any

person can conmit breach of trust and assume power over the
i ncone or assets but for that reason the income of the trust
cannot be treated as the-Incone of the settlor under the
provi so.
The Calcutta H gh Court in Conm ssioner of |Income-tax, West
Bengal 'v. 'Sir S. M Bose(1l) observed
"The first proviso to Section 16(1)(c) only
contenpl ates cases where the settlor can
awful |y reassume power over the income or the
assets. ~ Unless that was so, the proviso would
cover ~ every trust where a settlor has made
hi nsel f trustee because a trustee acting dis-
honest |y coul d al ways assune control over the
i ncone. "
We agree with these observations: Simlarly, in an
unreported judgment (Commi ssioner of Income-tax, Bonbay
North v. Mathuradas Mangal das Parekh ( 2 ) the Bonbay Hi gh
Court repelled a simlar argument by observing
"The first answer to this contention is that
themtrustees woul d be comm tting a breach of
the law if they were to ~advance noneys to
t hensel ves. There is a clear prohibition
under Section 54 of the Trusts Act."
If we do not ignore the provisions of the Bonbay Public
Trust Act and the general principles applicable to public
trusts, the question arises whether on a true interpretation
of the first provisoto S. 16 ( 1) (c) the powers reserved
to the settlor wunder the Trust Deed come wthin its-
m schi ef . The | earned counsel says that the words of the
proviso are very wide. | He points out the reasons why
Parlianment has inserted this proviso. He draws our atten-
tion to -the -follow ng observations of Lord Micmllan in
Chanmberlain v. Inland Revenue Conmi ssioners(1), qguot ed
in.--Tul sidas Kilachand v. Conm ssioner of |ncone-tax(1)
(1) 21 1.T.R 135 at p. 141.
(2) 1.T. Ref. No. 4 of 1954, judgnent dated  August/ 26,
1954, reported in "unreported Inconme-tax Judgnenis of the
Bonbay Hi gh Court, Book One, Published by Wstern India
Regi onal Council of the Institute of Chartered Accountants
of India, Bonbay" p. 314 at p. 316.

(3) 25 T.C 317. 329. (4)
42 1. T.R 1, 4

955

.1 m5

"This legislation.... (is) designed to overt ake and

circumvent a growi ng tendency on the part of taxpayers to
endeavour to avoid or reduce tax liability. by neans of
settl enents. Stated quite generally, the nethod consisted
in the disposal by the taxpayer of part of his property in
such a way that the inconme should no | onger be receivable by
him while at the sane tinme he retained certain powers over,
or interests in, the property or its i ncore. The
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Legislature’s counter was to declare that the incone of
whi ch the taxpayer had thus sought to disenbarrass hinself
shoul d, notwi thstanding, be treated as still his incone and
taxed in his hands accordingly."
This Court held in that case, that these observations
applied also to the section under consideration, and the
Indian provisionis enacted with the, same intent and for
the sanme purpose. But even so, Lord Sinobnds observed while
construing a simlar provision in Wlfson v. Conm ssioners
of Inland Revenue(1)
"It was wurged that the construction that |
favour | eaves an easy | oophol e through which
the evasive taxpayer may find escape. That
may be so; but | will repeat what has been
said before. It is not the function of a
court ~of lawto give to words a strained and
unnatural ~meaning because only thus wll a
taxing -section apply to a transaction which
had the Legislature thought, of it, would have
been covered by appropriate words."
Vi scount Sinbnds observed again-in Saunders v. Conm ssioners
of Inland Revenue(l) -in construing a simlar provision
occurring in the English Act
"I am assuredly not going to depart from the
fair/ meaning of words in a taxing Section in
order that tax nay be exacted.”
What then is the fair meaning of s. 16(1)(c) proviso.1l ? It
seens to us that the words "reassume power’ give indication
to the correct neaning of the proviso. The latter part of
the proviso contenplated that the settlor should be- able by
virtue of something contained in the Trust Deed, to take
back the power he had over the assets or inconme previous to
the execution of the Trust Deed. A provision enabling the
settlor to give directions -to trustees to enploy the assets
or funds of the trust in a particular manner or for a
particular charitable object. contenmplated by the trust
cannot be said to confer a right to reassune power wthin
the first proviso. Oherwise a settlor could never nane
hinself a sole trustee. It seens to us that the latter part
of the proviso contenplates a provision which would enable
the settlor
(1) 31 T. C 141, 169.
(2) 37 T.C. 416, 431,

956
to take the inconme or assets outside the provisions of the
Trust Deed. M. Desai says that if a settlor can derive

some direct or indirect benefit under a trust deed the trust
would fall within first proviso. But the first proviso does
not use these words. The words "direct or indirect benefit"
occur only in the third proviso. This Court held in
Comm ssioner of Inconme-tax, Punjab v. S. Raghbir < Singh(1)
that although the settlor in that case obtained a 'benefit
from the trust-paynent of his debts-the first proviso was
not attracted.

Conming to the various clauses of the Trust Deed there is  no
doubt that the settlor has retained power to see that his
wi shes are carried out while he is alive. But he can only
direct the carrying out of his wishes within the terns of
the Trust Deed. What he can direct under clause 4 is the
application of incone to a particular charitable purpose.
Simlarly wunder clause 6 he can nonminate the charitable
object and the fund or investnent which should be wutilised
for that object. This is in no sense a power to reassume
control . Clause 8 enables the settlor to delegate the
carrying out of a particular charitable object. For
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i nstance, he could direct sone contributions to be made to a
hospital or a school without obliging the trustees to see
that the hospital or the school does not m sapply the funds.
Clauses 10 and It which enable the settlor to gi ve
directions regarding the investnent nust be read subject to
the provisions of the Bonbay Public Trust Act and the
general principles of lawrelating to trusts. We have
already said that he could not legally direct a loan to be
made to hinself. Further it is difficult to subscribe to

the,, proposition that a loan to a conpany in which the
settlor is interested would give power to the settlor over
the assets within the meaning of the first proviso. Cl ause

21 only shows the w de powers which the settlor has reserved
to hinself. None of these clauses cones within the purview
of Proviso 1.

In the result we agree with the conclusions of the High
Court. The appeals accordingly fail and are dismssed wth
costs. - One hearing fee.

G C Appl eas di sm ssed.

(1) 57 1. T.R 408.

957




