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ACT:
Madras Aliyasanthana Act (9 of 1949), s. 3(6)-Scope of.

HEADNOTE:

By a registered deed dated Septenber 4, 1900, a group of 19
persons forming a joint famly with conmunity of  property
governed by the Aliyasanthana |aw of inheritance, ' formed
thenselves into two branches not according to natura

Kavaruts but into artificial branches and divided the famly
properties. In 1953, the nmenbers of one of these two
artificial branches instituted ‘a suit against the sole
surviving nmenber of the other branch who was a nissan thath

kavaru for partition of all the properties conprised in the
deed of 1900, allegation that the deed only effected a
di vision for convenience of enjoyment and not an outright
partition.

On the question whether wunder s. 36(6) of the ~Madras
Al i yasanthana Act, 1949, the deed of 1900 should be deened
to have effected a partition of the properties,

HELD : The deed on its true construction, did not effect an
out-right partition nor could it be deened to be a deed of
partition wunder s. 36(6) ,of the Act, because, the kutunba
was split into two artificial groups and not according to
the kavarus. [937C D

One of the four conditions necessary as a pre-requisite for
the application of the section is that the distribution of
properties is anong all the kavarus of the kutunmba for their
separate and absolute enjoynent in perpetuity. That is, the
sub-section applies to a famly settlenent under which the
kutumba is split up according to kavarus as defined in s.
3(b) of the Act, and the kutunba properties distributed
among such kavarus. [936F-G 937B-C]

JUDGVMVENT:

ClVIL APPELLATE JURISDICTION : G vil Appeal No. 910 of

1964.

Appeal fromthe judgnent and order dated February 28, 1961




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of 5

,of the Mysore H gh Court in Regular Appeal No. (M 70 of
1956.

V. K. Krishna Menon, M Veerappa, Sreedharan Nanbi ar,

D. P. Singh and H K Puri, for the appellants.

S. T. Desai, R Thiagarajan and R Ganapathy lyer, for the
respondent .

The Judgrment of the Court was delivered by

Bachawat, J. By a registered deed dated Septenber 4, 1900, a
group of 19 persons formng a joint famly-with comunity of
property governed by the Aliyasanthana Law of inheritance,
fornmed thenmselves into two branches and divided 'the famly
pro-

9 33

perties. The second branch consisted of the descendants of
Sarasamma and Brahni and sone descendants of Nenmakka-in al

I 0 persons. The first branch consisted of Nemakka and the
rest of her descendants and her sister Sivadevi-in all 9
persons, In 1953, Damamma was the sol e surviving nmenber of
the second branch. ~She was a ni ssanthathi kavaru, 70 vyears
old having no descendants. ~In 1953, the nenbers of the
first branch instituted a suit against Damamma for partition
of all the properties conprised in the deed dated Septenber
4, 1900, alleging that the deed effected a division for
conveni ence of enjoynent -and mai nt enance only and was not an
absolute or out-right partition The defence of Darnamma was
that the deed effected an outright partition. The tria
court accepted the plaintiff's contention  and passed a
prelimnary decree for partition. Darnamm filed an appea
in the Mysore High Court. During the pendency of the appea
she died and one Nagaveni anma clai m ng under her . will was
substituted in her place as her |egal representative. The
H gh Court held that the deed dated Septenber 4, 1900,
effected an out-right partition. On this finding, the High
Court allowed the appeal, set aside the decree passed by the
trial court and dismsed the suit. Fromthis decree the
present appeal has been filed under a certificate granted by
the Hi gh Court.

The joint famly properties were formerly managed by its
yaj aman, one Manjappa. Upon his death, the parties to the
deed dated Septenber 4, 1900, apprehended disputes. The
object of the deed was to prevent  such disputes, and
consequential wastage of property and to preserve the
dignity of the famly. The famly properties were _divided
into two parts, and a portion was allotted to each branch
The deed provided that the properties allotted to the first
branch woul d be enjoyed by its nenbers and woul d be  mnut at ed
in Nemakka' s name, and Si ddappa, a nember of = thi's branch
woul d rmanage the properties, pay the tirve and cesses, and
conduct the maintenance of its nenbers. The . properties
allotted to the second branch would be enjoyed by its
nmenbers and would be mutated in the nane of Nagu, “a nenber
of that branch, and Chandayi a, another menber of the branch
woul d rmanage the properties, pay the tirve and cesses, and
conduct the mmintenance of its nmenbers. Parts of items 2
and 5 of the properties were allotted to the two branches,
but the entire tirve, and cesses for the two itens would be
paid by the first branch, and the arrears of the tirve, if
any, would forma charge on the properties allotted to the
first branch. The deed provided that "as regards the
properties enjoyed as nentioned above by the menbers of the
first branch, the menbers of the said branch and the descen-
dants that shall be born to themin future should enjoy the
same and as regards the properties enjoyed by the nenbers of
the second branch, the nenmbers of the said branch and the
descendants that shall be born to them in future should
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and in this nmanner, they should enjoy the properties
separately. Further, after the lifetime of the nenber of
the respective branches who obtains the kudathale of the
properties allotted to the respective br anches, the

kudat hal e shoul d be got entered successively in the nane of
the senior-nost nmale or fermal e nenber of the respective
branches."” The comon debt of the fanmily was apportioned
between the two branches, and each branch would discharge
its share of the debt and interest thereon as quickly as
possi ble. If the manager of any branch allowed the interest
to fall in arrears, the nenbers of the branch would appoint
another nmanager in his place. Each branch would have the
power to execute docunents creating a security over the
properties allotted to it for paynent of its share of the
common debt. No menber of the famly would have the right
to incur other debts. =~ The deed provided that : "If any debt
is borrowed, the very person who borrows the debt should
di scharge it with his personal liability; and further, the
novabl e and -immvable properties of this famly or the
menbers of the fanmily should not becone liable for such
debt." Another clause provided that : "These inmovable pro-
perties or any portion thereof and the right of maintenance
of any individual 'should not be alienated in any manner by
way of nortgage,. sale, gift, inulageni, artha nulageni and
vaide geni. Contrary to this term if alienation is made,
such alienation should not be valid:" The deed al so provided

"If there are no descendants-at all conpletely in the
first branch, the nmenbers belonging to the  second branch
shall be entitled tothe entire novable and inmovable
properties of the said first branch; and if there are no
descendants at all conpletely in the second branch, the nem
bers of the first branch shall be entitled to the ‘entire
novabl e and i mmovabl e properties of the said second branch.”
The sol e question arising in this appeal is whether the deed
dat ed Septenber 4, 1900, effected a disruption of the _joint
famly or whether it made a division for convenience of
enj oyment and nmai ntenance only. |n 1900, when this deed was
executed, one or nore nenbers of a joint famly governed by
the Aliyasanthana | aw of inheritance had no right to claima
partition of the joint famly properties, but by a famly

arrangenent entered into with the consent of all its
nenbers, the properties could be divided and separately
enj oyed. In such fanmilies, an arrangement for separate

possession and enjoynent w thout actual disruption of the
famly was common. An arrangenment for separate enjoynent
did not effect a disruption of the famly, unless it
conpletely extinguished the comunity of interest in the
famly properties. The character of the deed dat ed
Sept enber 4, 1900. nust be judged in this background.

The respondent relies on several features of the deed as
indicative of an out-right partition. The properties were
di vi ded
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into two shares. Each branch was to enjoy its share in
perpetuity from generation to generation wthout any
interference fromthe other branch. There would be separate
mut ati ons and separate pattas in respect of the properties
allotted to each branch. The assessnments were to be paid
separately. Each branch woul d have | separate manager. The
share of the comon debt allotted to each branch and the
interest thereon would be paid separately. Al  these
features coupled wth other circunmstances may indicate a
conpl ete di sruption of the famly. See Sul ai man V.
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Bi yathumma(1l). But there are other features of the deed
whi ch indicate that it did not effect an out -ri ght
partition. The object of the deed was to prevent disputes
and wast age of properties and to preserve the dignity of the
famly. |In terms, the deed did not declare that there was a
conpl ete disruption of the famly. 1In case of a partition

a Kutumba governed by the Aliyasanthana law is usually split
up according to natural kavarus but under this deed, the
Kutumba was split up into two artificial branches. The
menbers of the two branches were restrained from incurring
debts binding on the famly properties and from alienating
the properties or any portion thereof and granting any
| eases except in the ordinary course of nmanagenent. These
restrictions were obviously placed for the purpose of
preserving the famly properties intact for the benefit of
both branches. The  High Court said that as the deed
effected an out-right partition, the conditions restraining
alienations were void under Sec. 10 of the Transfer of
Property /Act.” But-the point in issue is whether the deed
effected " in out-right partition. The restrictions on
alienation rather indicate that the parties did not intend
to effect an. out-right partition, and they wanted a
di vision for convenience of enjoyment on be. footing that
neither branch had the right to alienate. |If the famly
arrangenent took effect as a division for  convenience of’
enjoynment only, and not as an out-right  partition, the
restrictions on alienations were not hit by Sec. 10 of the

Transfer of Property On the ni ssanthathi, its properties
woul d pass to the nenbers of the other branch.  This cl ause
i ndi cates that on one branch beconming extinct’, the

properties allotted to it would pass by survivorship of the
other branch. Had there been an out-right  partition, the
sole surviving kavaru would be entitled to di spose- of her
separate property by a will under the ~provisions @of the
Mal abar WIls Act ' 898. The absence of such a right
i ndi cates that the deed did not effect a conplete disruption
of the joint famly. On a consideration of the deed as a
whole in all its parts, we are constrained hold ‘that the
deed on its true construction did not effect an ,tit-right
partition of the joint famly. W nmy add that in a
conprom se dated August 10, 1909 in O'S. No. 10 of 1909 to
(1) 32 ML.J. 137 P.C
9 Sup. CI1/67 16
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which the nenbers of the second branch were parties,
Damama . solemly adnitted and declared that the deed was
not a partition deed, but was a famly arrangenent for the
conveni ent enjoyment of the properties by the nenbers of the
famly so that 'the proper-ties may be increased and not
wast ed.
Counsel for the respondent contended that the deed shoul d be
deenmed to have effected a partition of the joint famly pro-
perties under section 36(6) of the Madras Aliyasantana  Act,
1949. This contention was repelled by the trial court —and
was not pressed in the High Court. Section 36(6) reads :
"A registered famly settlenent (by whatever
nane called) or an award, to which all the
maj or nenbers of a kutunmba are parties and
under whi ch the whole of t he kut umba
properties have been or were intended to be
di stri but ed, or pur port to have been
distributed, anobng all the kavarus of the
kutumba for their separate and absol ute
enjoynment in perpetuity, shall be deenmed to be
a partition of the kut umba properties
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notwithstanding any terns to the contrary in
such settlenment or award."
As was pointed out by Ramaswami J. in Kaveri v. Ganga
Ratna(1), the followi ng four conditions are the necessary
prerequisites for the application of Sec. 36(6) :
(1) there is a registered famly settlenent
or

awar d;

(2) all the major nenmbers of the kutunmba are

par -

ties to it;

(3) the whol e of the kutunba properties have

been or were intended or purport to have been

di stributed under it; and

(4) the distribution is anong all t he

kavarus of the kutumba for their separate and

absolute enjoynent in perpetuity.
The onus is wupon the respondent to prove that the deed
dat ed, Sept enber 4, 1900, satisfies all t hese f our
conditions. The plea that the deed satisfies the conditions
of S. 36(6), was not takenin the witten statenent, nor was
any issue raised on the point.. The materials on the record
do not show that the. deed satisfies all the conditions of
S. 36(6). The trial court found that ' though Damanmm, a
menber of the kutunba, was a mmjor on Septenber 4, 1900, she
did not execute the deed. The deed described her as a ninor
under the guardi anship of Padmaraja. ~Fromthe
(1) [1956] I.ML.J. 98, ICs.
93 7
materials on the record it is not possible to say definitely
that the whole of the kutunba properties was  distributed
under the deed. Mreover, S. 36(6) can apply only " if the
di stribution was "anong all the kavarus of the kutunba". S.
3(b) defines kavaru. Used in relation to a fenale, it means
the group of persons consisting of that fenmale, her children
and all her descendants in the female line, and used in
relation to a nale, it means the kavaru of the nother of
that nmale. Having regard to the schene of S. 36, 'we /think
that S. 36(6) applies to a famly settlenent under which the
kutumba is split up according to kavarus as defined in S. 3
(b) and the kutunba properties are distributed anong such
kavar us. Section 36(6) cannot apply to the deed dated
Sept enber 4, 1900, under which the kutunmba was split up into
two artificial groups, one consisting of the descendants  of
Sarasama and Brahm and some descendants of Nermakka, and
the other consisting of Nemakka, the rest of her descendants
and Sivadevi, and the properties were divided between these
two artificial groups.
It follows that the deed dated Septenber 4, 1900, on its
true construction, did not effect an out-right partition nor
can it be deened to be a deed of partition under S. 36(6) of
the Madras Aliyasantana Act, 1949.
In -the result, the appeal is allowed w thout costs, the

judgrment and decree passed by the High Court is sell aside,
and the decree of the trial court is restored.
V.T.S. Appeal al | owed.
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