http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 16

PETI TI ONER
BHAWANI COTTON M LLS LTD.

Vs.

RESPONDENT:
STATE OF PUNJAB & ANR

DATE OF JUDGVENT:
10/ 04/ 1967

BENCH
VAI DYl ALI NGAM C. A
BENCH
VAI DYI ALI NGAM C. A
RAO, K. SUBBA (CQJ)

SHAH, J.C.
SIKRI, S. M
RAMASWAM , V.
Cl TATI ON
1967 AIR 1616 1967 SCR (3) 577
Cl TATOR | NFO :
RF 1970 SC1742 (3)
F 1972 SC1458 (40, 43)
RF 1972 SC1760 (8, 10,16,17)
D 1974 SC1111 (7)
RF 1976 SC 769 (3)
R 1985 SC1041 (11)
R 1989 SC1931  (3)
ACT:

Punjab General Sales Tax Act (46 of 1948),ss. 2(ff), 5(1)
second proviso and 5(2)(a)(vi) and Central Sales Tax Act (74
of 1956), s. 15(a)-Whether provisions of State Act in
conflict with those of Central Act.

Notification in 1958 wunder s. 5(1) prescribing rate of
purchase tax- Anendnent of wor d "purchase”-No ~ fresh
Notification-Legality of |evy of purchase tax.

HEADNOTE:

The definition of the word "purchase" was first introduced

in the Punjab General Sales Tax Act, 1948, in 1958. ~As the
rate of tax to be levied was to be contained in a
Notification to be issued under s. 5(1) of ‘the, Act, a
Notification was issued in April 1958 regarding the rate. of
tax on the purchase of goods "for use in the nanufacture of
good, % for -.is per the then definition of "purchase". The
definition of "purchase" was anended twi ce in 1959 and again
by Punjab Act 19 of 1960. The definition after  ‘these
amendments has reference to the goods specified in Schedul e
Cto the Act an itemof which relates to cotton, and, after
the 1960 amendment the clause "for use in the manufacture of
goods for sale" was ontted. After those anendnents, no
fresh Notification prescribing the rate of tax on the
purchase of goods was issued till Septenber 26, 1961

The appellant was a cotton ginning factory and was a dealer
registered tinder the Act. Under s. 10, it had to send
quarterly returns within the tinme specified and when sendi ng
the returns had to pay the amount of tax, in accordance with
the returns which should also show the gross turnover.
Failure to do so was an of fence and subjected the dealer to
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heavy penalties. The appellant filed returns for the
assessment years 1960-61, 1961-62) and 1962-63 and paid
certain anpunts of tax which, according to it were due from
it. The assessing authority passed order of assessnent,
including in the appellant’s turnover the anmounts repre-
senting the purchases of cotton made by the appellant for
each of the years. The appellant thereupon filed wit
petitions challenging the three assessnent orders on the
ground that the -second proviso to s. 5(1) and S.
5(1)(a)(vi) of the Act, enabling the State to collect
purchase tax in respect of cotton, were opposed to s. 15(a)
of the Central Sales Tax Act, 1956 and that, in consequence,
it was not liable to pay any purchase tax far the assessnent
years in respect of cotton. The H gh Court rejected the
petitions.

In appeal to this Court,

HELD : (1) (By Full Court) As.no fresh Notification was
issued ~till Septenber 26, 1961, the orders of’ assessnent
for the 'two years 1960-61 and 1961-62 could not be
sustai ned. [592 H, 593 B]

The levy of  tax could  not ~be —sustained under t he
Notification of 1958 on the basis of s. 22 of the Punjab
General C auses Act. That section has no application,

because the definition of "purchase” on the of Sup Cl/67-7
578

whi ch that Notification was issued is inconsistent with the
definition of "purchase" as it stood after its anendnment in
1960. [592E- F]

Further, if the levy is to be sustained on the basis of the
Notification of 1958, the State could levy tax only on the
category of purchases "for use in the manufacture of goods
for sale". But it was not open to the State to nmake such a
choi ce. [592(3

(2) (Per Subba Rao, C.J., Shah and Vaidialingam JJ.) Even
though there was a notification fixing the rate of tax for
the year 1962-63, the order of assessnent for that year and
also for the two years 1960-61 and 1961-62 shoul d be quashed
on the ground that the provisions of the State Il'aw / under
whi ch they were nade violated s. 15 of the Central Act.

[ 591A]

Under s. 15(a) of the Central Act in respect of comodities
like cotton which cone under the category of "declared
goods" is defined in s. 2(c) of the Central Act, the
purchase tax can be levied only at one stage. The essence
of one-stage taxation consists of fixation of a single point
or stage, weither by the State Act or the rules framed
t her eunder. A nere injunction by the Legislature, as
contained in the second proviso to S. 5(1) of the State Act,
that the rate should not be higher than the one fixed in the
Central Act, and that the |l evy nust be at one stage as/ nen-

tioned in the Central Act, will he of no avail, unless the
Act or the rules framed under it nmake it clear that them
will be no levy or collection of lax, except from the
persons who are bound to pay as per the Central Act. The
provi so doe,-, not serve any material purpose. because, even

if it did not exist the authorities cannot Ilevy tax on
declared goods at a rate higher than that laid dowmn in the
Central Act. [583H 584G H, 587F-H. 588]

Further, there can be no legal liability for paynment of tax
unless the Act or the rules prescribe a single point for
taxation; but under s. 5(2)(a), in respect of the sane item
of declared goods, nore than one person is nade liable to
pay tax. and the tax is levied at nore than one stage. For
exanmple, if A sells declared goods to B and Bto C, (B and C
being registered dealers) and the sales are beyond the
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period of 6 nmonths nentioned in s. 5(2) (a) (vi), both A and
Bwll be liable to pay purchase tax. [588A-B, G H|

Moreover, in the final return sent by the dealer, it wll
have to show in the taxable turnover all purchases of cotton
effected by it during the accounting year and the tax
payable wll have to be paid. The dealer can get a
declaration fromthe dealer to whomthe goods are re-sold
and cl ai mexenption under s. 5(2) (a) (vi) and r. 27A of the
rules nmade under the Act. But these provisions apply only
to registered dealers, whereas s. 15 of the Central Act is
not restricted to registered dealers. Also, if a non-
regi stered deal er intervenes, there is no machi nery by which
the deal er can ascertain whether his vendor of the declared
good, -,, has paid the tax already. [584B; 588B-D, (

The orders of assessnment could not be sustained on the basis
of the provisions for refund in s. 12 and the rules. These
provisions do not afford adequate relief. If the Centra
Act mekes it nmandatory that the tax can be collected only at
one stage it is not enough for the State to say that a
person ~who'is not liable to pay tax, must neverthel ess pay
it in the first instance and then claimrefund at a |later
stage. |If a person is not liable for paynment of tax at all
at any time, the collection of atax from him with a
possi ble contingency of refund at a later stage wll not
make the original 'levy valid. Besides. even in the nmatter
of obtaining refunds the appellant will ‘have to place before
the officer concerned,

particul ars of transactions connected w th the comodity and
the basis on which it claimsrelief, and it would be
extremely difficult to collectthe materials in this behalf,
because, there is no provision in the Act or the rules on
the basis of which it will be entitled to be supplied wth
such rel evant materials. [589C (

Mbdi MIls v. CI.T., Punjab, [1965] 1 S:C.R 592 and A. V.
Fernandez v. The State of  Kerala,  [1957] S.C. R | 837,
fol | oned.

(Per Sikri and Ramaswam , JJ. dissenting)

The assessnent for the year 1962-63 is valid.

The second proviso to s. 5 serves one useful purpose,
nanely, it gives inmmunity to the State Act from challenge on
the ground that its provisions infringe s. 15 of the Central
Act. The State Act is good and in -effect conplies with the
requirenents of s. 15 of the Central Act, because, it is
possible to find out the stage at which purchase tax becone-
| eviable on goods nentioned in Schedule C, both in cases
where the purchasers are registered dealers and in cases
where unregi stered dealers intervene. Under ss. 4 and 5 of
the Act the stage is the first purchase which i's not exenpt
from taxation or which is not deductible from the taxable
turnover of a dealer under s. 5(2) of the State Act. For
exanple, if A buys cotton and sells it to B and B'sells to
C, where all are registered dealers, if Ais liable to pay
purchase tax, B and C could say to the assessing authority
that they are exenpt from payi ng purchase tax. Since A
woul d be interested in obtaining the declaration fromB for
claimng exenption under s. 5 (2) (a) (vi) and B would be
interested in knowing whether A's was the first taxable
purchase, they will behave |ike ordinary businessnen and
know the true position is to whether A was liable or not.
If A's sale was within and B s sale beyond, the period of 6

nonths nentioned ins. 5(2)(a)(vi), Bwll be liable to pay
purchase tax and the purchaser fromhi mwould be exenpt. |If
inthe illustration Cis an unregistered dealer, Bwll ’'be

l'iable to pay purchase tax because he cannot clai mexenption
under s. 5(2)(a)(vi). |If Bis also an unregistered dealer
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B would be liable and C would be exenpt. If B is an
unregi stered dealer, and Cis a registered dealer, B wll be

Iiable unless he obtains the prescribed declaration from C
But if there is double taxation due to mischance in the case
of regi stered dealer,, or ignorance in the case of
unregi stered deal ers, the Act cannot be treated and void for
that reason especially when there is a suitable provision
for refund.

[593C-G 594A-C, E-(G

Mbdi MIls v. C1.T. Punjab, [1965] 1 S.C R 592, referred
to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Apppeals Nos. 2386 2388
of 1966.

Appeal s  from the judgnent and order dated Novenmber 23. 1965
of the Punjab H gh Court in Cvil Wit Nos. 1591 of 1963 and
1913 and 1914 of 1962 respectively.

S. T. Desai, A N Sinha, C. D Garg and B. P. Jha, for
tile appellant (in C. A No. 2386 of 1966).

H. L. Shibal, A N~ Sinha, C. D. Garg and B. P. Jha, for
the appel | ant (|n C. As. ~ Nos. 2387 and 2388 of 1966).

Bi shan Narain, O /P. Malhotra and R N. 'Sachthey, for the
respondents (in all the appeals).

580

The Judgnent of SUBBA RAo, C.J., SHAH and VAI DI ALI NGAM JJ.

was delivered by VAILDI ALINGAM J.  SIKRI, J. on_behalf of
hi rsel f and RAMASWAM ;. J. delivered a partially dissenting,

Qpi ni on.

Val i di al i ngam J. In all these three appeal s, on
certificate, the comon judgnment of the H gh Court of
Punj ab, dismissing the three wit petitions filed by the
appellant, is wunder attack, by M. S' T. Desai, |earned
counsel for the appellant.

The appellant, who is the sanme in‘all these appeals, is the
Bhawani Cotton MIIls Ltd., running a cotton ginning factory,

and engaged in the business of manufacturing yarn from
cotton. It is a dealer, registered under the Punjab Genera

Sales Tax Act, 1948 (Punjab Act. No. XLVI of 1948),
hereinafter called the Act. The appellant filed returns for
the assessnment years 1960-61, 1961-62 and 1962-63. It had-
"Paid a certain anpbunt of tax which, according to it, was
al one due fromit. But, according to the appellant, it was
not liable to pay Central sales tax on the purchase of
cotton during the rel evant accounting years. The  appell ant
had taken various grounds of attack, before the assessing
authority, but the nobst inportant contention raised, appears
to have been that the material provisions in the Act,
particularly the second proviso to s. 5(1) and cl:(vi) of
s. 5 (2) (a), of the Act, enabling the State to collect
purchase tax, in respect of cotton, are opposed to the
materi al provisions of the Central Sales Tax Act, 1956 (Act
LXXIV of 1956) (hereinafter called the Central Act). The
appel lant pleaded that it was not liable to pay, in
consequence, any, purchase tax, for the assessnent years in
guestion, in respect of cotton.

The Excise & Taxation Oficer, Ferozepore, did not accept
the pica of the petitioner-appellant regarding its non-
liability to the purchase tax on cotton. He, accordingly,
passed orders of assessnent, including t he t ur nover
representing the purchases of cotton nmade by the appellant.
The assessment orders for the years 1960-61 and 1961-62, are
"dat ed November 15, 1962, and for the assessnent year 1962-
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63, is dated July 30, 1963.

The appellant, thereupon, filed Cvil Wit Petitions, Nos.
1913 and 1914 of 1962 and 1591 of 1963, challenging the
assessment orders for the years 1961-62 and 1960-61, and
1962- 63 respectively. The H gh Court, by its common order
rejected the wit petitions filed by the appellant and
confirmed the orders of assessnent, passed by the assessing

aut hority.

The common question, that arises for consideration in these
three appeals, is as to whether the second proviso to s.
5(1) and cl. (vi) of s. 5 (2) (a) of the Act, are opposed to
any of the relevant provisions of the Central Act. A
further question arise,

581

in Cvil Appeals Nos. 2387 and 2388 of 1966, regarding the
validity of a Notification, issued by the State Governmnent,
under s. 5 of the Act, on Septenber 26, 1961. We shal
consi der this ~further question, after expressing our
opi nion, on the nore inportant question, which is conmon to
all the appeals.
In order to appreciate the contentions that have been taken
before wus, by M. S 'F. Desai, |learned counsel for the
appel lant, and M. Bislian Narain, |earned counsel for the
State, it is necesarily to refer to the relevant provisions
in both the Acts./ It is only necessary to refer to the
provi sions of the Act, as they stood on April 1, 1960. The,
Act of 1948, has been anended fromtine to tine, and it may
not 'be necessary to refer to those amendnents, excepting on
one aspect, when we deal wth the wvalidity of t he
Notification, referred to earlier.
Corning to the Act, according, to its preanble, it is an Act
to provide for the levy of a general tax on the sale or
purchase of goods in Pun ab. The ~expressions "dealer",
"goods", “"prescribed", "purchase", " sale", "turnover" and
"year" are defined in cls. (d), (e), (f), (ff), (h), (i) and
(j) of S. 2. Particularly, s. 2(ff), defining "purchase", is
as follows
"2.(ff) In this Act, unless there is  anything
repugnant in the subject or context-
purchase’ with all its granmmatical or cognate
expressions, neans the acquisition of goods
specified in Schedule C for cash or deferred
paynment or other val uabl e consi derati on
ot herw se, t han under a nor t gage,
hypot hecati on, charge or pl edge."
In Schedule Cto the Act, the itemw th which
we are concerned, relates to, cotton, and it
is as follows : -
"Cotton, that is to say, all kinds of cotton
(i ndigenous or inmported) in its unmanufactured
state, whether _ginned or unpinned, baled,
pressed or otherw se, but not including cotton

waste. "
Therefore, the definition of the expression "purchase", —has
reference to the goods specified in Schedule C. The
expr essi on “turnover", in s. 2(i), wll include t he

aggregate of the ampunts of sal es and purchases and parts of
sal es and purchases actually made by any deal er, during the
gi ven peri od. No, doubt, <certain deductions are also
mentioned in the definition of that expression. In these
appeal s, since we ire concerned only with tax on purchases,
it is not necessary for us to advert to the definition of "
sale", in s. 2(h) except to note that it excludes goods
specified in Schedule C

Section 4 deals with the incidence of taxation, and it makes
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a dealer, whose gross turnover, during the year, in
guesti on,
582

exceeded the taxable quantum being liable to pay tax on al
sal es and purchases, subject to the provisions of ss. 5 and
6. In fact, the purchases, for being made liable, should
have been effected after the comencenent of the Anendnent
Act of 1958, anending the original Act. Section 4(2-A)
provides that no tax on the sale of any goods shall be
levied, if a tax on their purchase is payable under the Act,
and this is notw thstandi ng anything contained in sub-ss. (
1) and (2) of s. 4. The effect of this provisionis that if
a tax on purchase is payable, then, in respect of the sane
goods, no tax shall be levied on their sale. Sub-s. (5) of
s. 4 defines the expression "taxable quantuni. Section 5
deals with the rate of tax and it provides for levying a
tax, on the taxable turnover of a dealer, at rates not
exceeding si x naye paise in a rupee, is the State CGovernnent
may, by notification, direct, and the |evy nust be subject
to the provisions of the Act. The second proviso to s. 5
(1) is, as follows :-
"Provided further that the rate of tax shal
not exceed two naye paise in a rupee in
respect of any declared goods as defined in
clause (e) of section 2 of the Central Sales
Tax  Act, 1956, and such tax shall not be
| evied on the purchase or sale of such goods
at nore than one stage.”
The expression "taxable turnover" is defined in s. 5(2),
but, in arriving at the taxable turnover, the various
deductions, nentioned in the sub-clauses of s. 5(2) (a) and
s. 5(2) (b), ire exenpt. Sub-cl. (vi), of s. 5 (2) (a),
which nmentions one of the items which is deductible in
arriving at the taxable turnover 'is as follows :-
turnover during that period on the purchase of
goods which ire sold not |ater than six nonths
after the close of (the year, to a registered
dealer, or in the course of inter-State /trade
or comrerce, or in the course of export out of
the territory of India
Provided that in the case of such asale to a
regi stered dealer, a declaration, in the
prescribed formand duly filled and signed by

the registered dealer to whomthe

oods ire
sold, is furnished by the 'dealer claimng
deduction.!’
Section 7 deals with the registration of dealers. Secti on
10 relates to paynment of tax and the filing of returns. |Its
sub-s. 1 provides that the tax payable, wunder the Act,
shall be noticed in the manner provided, it such “intervals
as nmay be prescribed. It may be mentioned here that | there

is no dispute that the appellant is one of those types of
dealers who his to send quarterly returns, within the tinme
specified. Sub-s. (4) of s. 10 nakes it
583

obligatory on the registered dealer to pay the full anount
of tax due from him under the Act, according to his
returns, before the returns are furnished, and it provides
for the returns being acconpanied by the Treasury or Bank
recei pts evidencing such paynment. It is only necessary to
note that the appellant, when sending its quarterly returns,
during the mddle of a year, has to pay the anount of tax,
in accordance with that return, and that return should also
show the gross turnover, in accordance with the Act. Sub-s.

g
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(6) of s. 10 nakes a dealer liable for penalty, in the
ci rcunmst ances nentioned therein
Section 11 of the Act deals with assessnent of tax. Section
12 deals with refunds and, in the circunstances nentioned
therein, a registered dealer can claimrefunds fromand out
of the :Amounts which he has already paid. Section 23
provi des for offences and penalties; and, particularly, cl
(b) of s. 23 ( 1. ) makes failure, wthout sufficient
cause, to subnmit a return, as required. by s.10(3), an
of f ence. Section 27 enables the State Governnent to rmake
rul es under the Act.
Rul es have been framed, by the State Governnent, and it is
only necessary to refer to sone of the rules. Rule 20 nakes
it obligatory on the dealers concerned, other than those
referred to in rr. 17, 18 and 19, to furnish returns._
quarterly, wthin thirty days from the expiry of each
quarter. W have already referred to the fact that the
appel lant \is liable to send quarterly returns, Rule 27-A is
as follows :-
"A deal er who wi shes to deduct fromhis gross
turnover the amount in respect of a purchase
on the ground that he is entitled to make such
deduction under sub-clause (vi) of clause (a)
of sub-section (2) of section 5 of the Act.
shal ' append to his returnin formSTVIIIA a
[ist in form STXXVILB or form STXXVIIC as the
case may be, and produce on -denmand by the
Assessiing Authority a declaration in witing
in form....... by the de-,tier to whom such
goods are sold or by his agent.™
Rules 48 to 55 deal with the procedure to be -adopted for
obtain a refund of tax paid, under s. 12 of the Act.
Conming to the Central Act, one of the purposes sought to be
achieved by that Act is to specify the restrictions and
conditions to which State | aws, inposing taxes on the sale
or purchase of certain goods, which ,ire declared to be of

special inportance, shall be  subject. The expressions
"deal er" and "decl ared goods" are defined in ss. 2(b) and
2(c). respectively. "Declared goods" neans goods decl ared,
under s.14, to be. of special inportance in inter-State
trade or comer ce. Section 14
enurmer at es the

584

various goods which are declared to be of special inportance
in inter-State trade or conmerce. One of- the items, so
declared, is "cotton", under item (ii), whichis described
as follows : -
"cotton, that is to say, all kinds of cotton
(i ndigenous or inported) in its unmanufactured
state, whether ginned or unginned, baled,
pressed or otherw se, but not including cotton
waste. "
Section 15, inposing restrictions and conditions in regard
to tax on sale or purchase of declared goods, within a State
is as foll ows: -
"15. Every sales tax law of a State shall, in
so far as it i mposes or aut hori ses t he
i mposition of a tax on
the sale or- purchase of declared goods, be
subject to the followng restrictions and
conditions, nanely :-
(a) the tax payable wunder that law in
respect of an), sale or purchase of such goods
inside tile State shall not exceed three per
cent of the sale or purchase price thereof,
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and such tax shall not be levied at nore than
one st age;
(b) where, a tax has been | evied under that
law in respect of the sale or purchase inside
the State of any decl ared goods and such goods
are sold in the course of inter-State trade or
comerce, the tax so levied shall be refunded
to such person in such nanner and subject to
such conditions as nay be provided in any |aw
in force in that State."
Pausing here for a minutes it may be stated that the attack
regarding the validity of sone of the provisions of the Act,
by the appellant, is rested on s.15(a) of the Central Act,
on the ground that such a levy of purchase tax, regarding
cotton, is neither definite nor ascertainable in the Act and
that, as the provisions now stand, there is a possibility of
the tax being levied at nore than one stage. According to
the appellant, the State |egislation, which deals with the
imposition of tax in respect of . a sale or purchase of
decl ar ed 'goods, nust conformto the provisions of s.15(a) of
the Central Act. The ingredients of those provisions are
(i) In respect of "declared goods", a tax, either Gl sale
or purchase, alone, can be levied; and it cannot be on both
sale and purchase. (ii) The rate of tax should not exceed
the maximumlimt fixed by the Central Act, and (iii) The
tax can be levied only at one -stage. The essence of a one-
stage taxation consists of fixationof a single point or
stage, either by the State Act or the ‘rules franmed
t her eunder. In this case’, according to the appellant, it
has to send quarterly returns, even during ~the accounting
year and, as per S. 10(4) of the Act, it

585

has to pay also tax, in accordance wth the returns
submitted by it for every quarter. ~In the returns that are
being sent, the dealer will have to include all purchases’

of cotton, effected by himduring the quarter for which the
return is sent. There is no indication, either in/'the Act
or inthe rules or the forms prescribed, as to whether the
persons, from whomthe appellant purchased cotton, have paid
tax or not. Section 15 of the Central Act is not restricted
only to registered dealers. There will also be nothing to
guide the appellant to knowas to whether the goods,
purchased by it, have been sold to it by its vendor ~wthin
the period nentioned in cl. (vi) of s. 5 (2) (a) of the Act.
Under those circunmstances, there is always a possibility, or
even a certainty, of nore persons than one having paid tax
or being made liable to pay tax in respect of the same goods
at different stages. That is quite opposed to the
provi sions of s.15(a) of the Central. Act. Even otherw se,
it is pointed out that if a person has purchased cotton and
sells it after the period provided for in S. 5 (2)(a) (vi),
that party is liable to pay sales tax and would have also
paid the same. Another purchaser fromthe said party wll

also be, liable to pay tax, on the same commodity, if  he
sells the goods, after the period nmentioned in cl. (vi).
That is, two, persons are nade liable for paynment of tax, in
respect of the sane conmodity. In other works, t he

purchases of the same item of decl ared goods, by the persons
i ndi cated above, are made liable for tax, whereas under the
Central Act, there can be only one levy and collection of
tax at one stage, either on sale or on purchase.

Further, it is argued that the second proviso to s. 5(1) of
the Act, is contrary to s.15(a) of the Central Act, inasmuch
as the main section, which levies the rate of tax viz., s.
5(1), as well as the Notification issued under it, dearly
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show that the Act levies tax at a far higher rate than the
maxi mum provi ded under S. 15 (a) of the Central Act. Under

these circunstances, it is pointed out. that both the second
proviso tos. 5 (1), and cl. (vi) of s. 5 (2) (a). of the
Act, will have to be struck down.

Counsel has also drawn our attention, to the relevant pro-
visions in the Sales-tax Acts in force 'in" the States of
Madras, Mysore Andhra Pradesh and Utar Pradesh, where the,

stage. -,it which the tax is to be levied either on purchase
or on sale, his been definitely and clearly indicated. Such
a provision, it is pointed out, has not been made in the
Act .

On behalf of the State, it is urged that the provisions of
the Act are quite consistent with s. 15(a) of the Centra
Act. Counsel points out that the second proviso tos. 5 ( 1

) of the Act, makes it very clear that the rate of tax, in
respect of declared goods, ,-,hall not exceed the rate
mentioned.in s.15(a) of the Central

586

Act, either-on purchase or on sale. Counsel also points CQut
that the said proviso further reiterates that the |levy of
tax, either on purchase or on sale, shall not be at nore
thin one stage.

Counsel further devel oped his argunent by stating that the,
normal rule, under the Act, in respect of declared goods, is
to levy the tax, on sale or purchase, it ‘the very first
stage, that is, when the first sale or first purchase takes

pl ace. Therefore, the stage is definitely fixed, but the
Act itself gives, as will be seen by sub-s. (2) of s. 5,
various types of transactions which are to be excluded, in
arriving at the. dealer's taxable turnover. It is open to a

dealer to «claimexenption, in respect of any particular-
transaction, under one or other of the various clauses in S
5(2). When that is so, the stage at ~which the tax is
| evi ed, gets changed,

able to claimany exenption. But, ultimately, it is only
one transaction, of sale or purchase, that is nade liable to
t ax. Counsel al so points out that the first proviso to S
5(1), of the Act, which is quite in confornmity with s.15(a)
of the Central Act, is perfectly valid. It is pointed out
that in respect of persons claimng exenption, -under cl.
(vi) of S 5 (2) (a), the procedure to be adopted is
indicated in r. 27A, of such a purchaser getting a
declaration, in the formnmentioned therein, fromthe dealer

to whom such goods are sold, or by his agent. Theref or e,
tinder those circunmstances, if once a dealer gives a
declaration to his vendor, -the former will  clearly know
that the latter is exenpt fromtaxation, and the liability
to pay tax is his, unless lie is able to pass it on to
ot hers. There is no uncertainty, in the matter of" fixing

the stage, regarding the levy of sale or purchase tax.
Therefore, that provision also is not violative of the
Central Act. Counsel also urges that in case a party is
eligible for refund, on the ground that he is not liable to
pay, in respect of any particul ar purchase, anple provision
is made for obtaining, refund, under s. 12 of the Act.
Therefore, under those cirCunstances, the State presses for
the decision of the Punjab H gh Court, being upheld.

We are not inpressed with the contentions of the counsel for
the State. A perusal of the judgnent, under attack, shows
that tile |l earned Judges thensel ves were very nuch inpressed
by the various aspects presented before them on behalf’ (if
the appellant. |In fact, the |earned Judges observe that the
various difficulties, pointed out by the petitioner before
them did exist in the actual working of the Act, but the
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view of the The Court was that s.12 of the Act provided for
obtaining a refund and, therefore, though the petitioner
m ght have to deposit. initially, the tax in respect of the
purchases, when the quarterly returns were being submitted,
it was open to it to obtain refunds ,it the appropriate
st age.

The provisions of the statutes, in question, have been
referred to by us earlier. Section 15(a), of, the Centra
Act, makes it mandatory that the tax shall not be levied at

nore than one stage. |In this case, the State does not |[evy
any tax, both on the sale and purchase, of the sanme decl ared
goods. The second provisotos. 5( 1) 1is, no doubt,

substantially in accordance with the provisions of s. 15(a),
of the Central Act. That proviso was absolutely necessary,
because. without it, it -would have been prina facie open to
the State to levy tax under s.. 5, it a higher rate than that
indicated in the, Central Act, in which case it would
certainly have "been-illegal. ' The nere existence of the
second proviso, tos. 5 (1) of the Act, does not materially
advance the case of the State.
That same proviso, cane up for consideration, before this
Court, in Mdi MIls v. CI.Ts, Punjab( 1 ). In dealing with
the proviso, Hidayatullah, J., speaking for the Court,
observed, at 600
"The’ meaning or the intention of «cl.(3) of
Art. 286 is not to destroy all charging
sections in the Sales
Tax Acts of the States which are discrepant
with s.t5 (a) of ‘the Central Sales Tax Act,
but to nodify them
in accordance therewith. The lawof the State
is declared to be subject to the restrictions
and conditions contained inthe |aw nade by
Parliament and the rate inthe State Act would
pro tanto stand nodified. The effect of @ Art.
286(3) is now brought out by the second
proviso, tos. 5 ((1). But this proviso is
enacted out of abundant caution ‘and even
without it the result was tile sane."
From the observations, noted above, it will be clearly seen
that the proviso, in question, does not serve any naterial
pur pose, because, even, if that proviso did not exist in the
State Act, the authorities cannot levy tax, on declared
goods, at a rate higher than that laid dowmn in the Centra
Act. Therefore, the nere injunction, by the Legslature, is
contained in the second proviso to S. 5(1), that the rate
shoul d not be higher than the one fixed in the Central Act,
and that the levy must be ,it one stage, as again nentioned

in the Central Act, will be of, no avail, unless the Act, or
the rules framed under it, make 'it very clear that /'there
will be no levy or collection of tax, except “from the
persons who are bound to pay, is per the Central Act. It is

here that there considerable difficulty caused by the
absence, of any provision, either in the Act or in the rules
or the forns, indicating the stage at which the tax is to be

levied. 1In the case or compdities
(1) [1965] 1 S.C.R 591
588

like cotton, which cone under the category of "declared
goods", tax can be levied only at a single point, as is made
clear by s. 15 (a) of the Central Act, and, in our opinion

there can be no legal liability for paynent of tax accruing,
until and unless the Act, or the rules franed thereunder

prescribe a single point for taxation. For the matter of
that, even in the final return to be sent by a deal er, under
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the Act, the dealer will have to show, in the taxable
turnover, all purchases of cotton effected by himduring the
accounting year. W have already referred to the fact that,
along with the returns, the tax payable on the basis of
those returns, wll have to be paid. At that stage the
guestion naturally arises, as to whether there is anywhere
in the Act or the rules any provision, by which the person

sending the return, "will be able to know that the tax, in
respect of the declared , goods purchased by him has already
been paid by another dealer and that the value of the
Purchases, effected by him need not be shown in his return.
He cannot take, an off hand chance, in this matter, because
there are very heavy penalties inposed on a dealer, for
failure to include, in the returns sent by him .any
transactions in respect of which he is liable to pay tax.
If that is the position a,, the end of a year, when the
final return is sent, the position becones still worse when
the quarterly returns acconpanied by paynent of taxes, are
"to be sent during the course of the accounting year itself.
Counsel ; ‘ for the respondent, has pointed out that, if a
deal er wants to clai mexenption, under sub-cl. (vi) of s. 5
(2) (1), r. 27A provides for his getting a declaration from
the dealer, to whomthe goods are resold, in which case, the
dealer is absolved fromthe liability to pay tax. W have
gone through the various statenments contained in the said
Rule, as well as the Forns, to which it refers, but they are
not decisive, either way. There also be cases where a non-
regi stered dealer  may have intervened and, ‘even if such
dealers intervene, it is clear that tinder s. 15(a) of the
Central Act, the tax cannot be levied at nore. than one

st age. There is no nmachinery by which a dealer can
ascertain whether his vendor, of the declared goods, has
paid the tax already. Even otherwise, it will be seen, that

if a dealer, A the declared goods, to B, six nonths  after
the close of the (B being a registered dealer), A becones
liable to purchase tax. But, if B sells the identica

decl ared goods, again, after the period, nmentioned /in sub-
cl. (vi), he will also be liable to pay purchase tax. That
neans, inspect of the, sanme item of declared goods nore than
one person is nmade liable to pay tax-and thetax is also
levied at nore than one stage. That is not permssible,
under s. 15(a) of the Central Act. |If goods are resold to a
nonregi stered dealer, within the period, sub-cl. (vi), wll

not help tile original purchaser. W may also point out, it
this stage,

589

that sub-cl. (vi), of s. 5 (2) (a), negatives the assunption
that the normal rule, under the Act, in respect of declared
goods, is to levy the tax on the first purchaser

M. Bishan Narain, counsel for the State, faced with /these
difficulties, no doubt referred us to the provi si ons
contained in s. 12 of the Act, relating to refunds. Counse

poi nted out that the manner in which a purchaser can claim
refunds, is also elaborately indicated in rr. 48 to 55 of
the Rules. |If persons, like the appellants, satisfied the
authorities concerned that they had paid anounts, by way of
tax, which they were not legally bound to pay, it was open
to them to ask for refunds of such excess anpunts paid.
Therefore, even assuming that, in the first instance, the
appel l ant has paid the purchase tax and, later on, it 1is
found that it is not liable for the same, S. 12 of the Act
would afford adequate relief. W are not inpressed wth
this argunment. The position is not so sinple. Even in the
matter of obtaining refunds, there can be no controversy,
that the appellant will have to place, before the officer
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concerned, particulars of transactions connected with the
commodity, in question and also the basis on which it clainms
the relief. It will be absolutely difficult, if not
i mpossible, for persons like the appellant, to collect
materials in this behalf, because, there is no provision

contained either in the Act or the rules, on the basis of
which it wll be, entitled to be, supplied with all the
material information, relevant, for sustaining a request for
refund. |f the Central Act nakes it mandatory that the tax
can be collected only at one stage, in our opinion,it is not
enough for the State to say that a person, who is not |iable
to pay tax, nmust, nevertheless, pay it in the first
i nstance,and then claimrefund, at a | ater stage. W may
state that the,questionas to how far a party can ask for
refund, wi thout the order of assessnment being set aside, by
appropriate proceedi ngs, is highly doubtful; because, at the

time when the actual order of assessnment is passed, in
certain cases, it may not be possible for a party to say
whet her he is entitled to exenption, or not, under Sub-cl

(vi) of s.5(2)(a) of the Act. |If a personis not |iable
for paynment of tax at all, at any tine, the collection of a
tax front bim wth a possible contingency of refund at a
| ater stage, will not make the original |levy valid; because,

if particular sales or purchase are exenpt from taxation

altogether, they /can never be taken into account, at any

stage, for the purpose of calculating or arriving at the

taxabl e turnover and for |evying tax.

In this connection, we may refer to the observations of this

Court in A V. Fernandez v. The State of Kerala(l). Thi s

Court. after reffering to the observations-made earlier in

Messrs. Chatturam HorilramlLtd. v. Conmi ssioner of |ncome-

tax, Bihar &

(1) [1957] S.C.R 837.
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Oissa(l), regarding the three stages in the inposition of

tax, being the declaration of liability, assessnent, and

recovery, said, at p. 852
"I'f there is aliability to tax, inposed under
the terns of the taxing statute, then /follow
the provisions in regard to the assessnment of
such liability. |If there is noliability to
tax there cannot be any assessnment either
Sal es or purchases in respect of which  there
is no liability to tax inposed by the statute
cannot at all be included in the -calculation
of turnover for the purpose of assessment and
the exact sumwhich the dealer is liable to
pay nmust be ascertai ned without any reference
what ever to the sane.
There is a broad distinction between the
provi sions contained in the statute in regard
to the exenptions of tax or refund or  rebate
of tax on the one hand and in regard to the
non-liability to tax or non-inposition of tax
on the other. In the former case, but for the
provi sions as regards the exenptions or refund
or rebate of tax, the sales or purchases woul d
have to be included in the gross turnover of
the deal er because they are prima facie liable
to tax and the only thing which the dealer is
entitled to in respect thereof is t he
deduction fromthe gross turnover in order to
arrive at the net turnover on which the tax
can be inmposed. In the latter case, the sales
or purchases are exenpted from taxation
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al t oget her. The Legi sl ature cannot enact a
| aw i nposing or authorising the inposition of
a tax thereupon as they are not liable to any
such inposition of tax. |If they are thus not
liable to tax, no tax can be levied or inposed
on themand they do not come within the pur-
view of the Act at all. The very fact of
their nonliability to tax is sufficient to
exclude them fromthe cal cul ation of the gross
turnover as well as the net turnover on which
sal es tax can be levied or inposed."
The above observations clearly lay down that the provisions
contained in a statute, wth respect to exenptions of tax or
refund or rebate, on the one hand, must be distinguished
from the total non-liability or non-inposition of tax, on

the other. These ~observations, also, in our opinion
effectively provide In answer-to the stand taken by the
State, ~in this casethat s. 12 of the Act provides -,in

adequate relief, by way of refund, even if tax is «collected
at an earlier stage.

Havi ng due regard to the various matters menti oned above.
we are satisfied that the decision of the Hi gh Court.
uphol di ng

(1) [21955] 2 S. C.R 290, 297.
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the orders of assessnment passed by the Oficer, in question
cannot be sustai ned.
W have already indicated that there is one other point,
arising for decision, \in Cvil Appeals Nos. 2387 and 2388 of
1966. That relates to the validity of the Notification
issued by the State Governnent, under s. 5 of the Act, on
Septenber 26, 1961. The assessnent periods, covered by
these two appeals, relate to 1960-61 and 1961-62. At the
material time, the definition of the expression "purchase,"
as contained ins. 2(ff), has been already referred to by
us. The definition of the word "purchase" was first
i ntroduced in the Act, by Punjab Act VII of 1958. According
to that definition, it was as follows :-

" "Purchase’, wthall its grammtical or
cognat e expressions, neans the acquisition of
goods other than sugarcane, foodgrains, and
pul ses for use in the manufacture of goods for
sale, for cash or deferred paynent or - other
val uabl e consi deration, otherw se than under a
nort gage, hypot hecati on, charge or pl edge."

By Punjab Act XIIl of 1959, the words "other than sugarcane,
foodgrains and pulses", were onmtted. Then there was a
further amendment, by -Punjab Act XXIV of 1959 'and, after
the said amendnment, cl. (ff) stood as follows :-
" 'Purchase’, wthall its grammtical or
cognat e expressions, nmeans the acquisition of
goods specified in Schedule C for use'in the
manuf acture of goods for sale, for cash or
deferred payment or other valuable consi-
deration, otherwise than under a nortgage,
hypot hecati on, charge or pl edge."
This definition was again amended by Punjab Act XviIl of
1960. The rate of tax, provided by the Act, was 4% and, we
have already indicated that the Central Act was enacted in
1956; and we have al so adverted to the material provisions
t her ein.
W have adverted to the fact that, under 5 of the Act, the
rate of tax that is to be levied,, is to be contained in the
notification that is to be issued under S 5 ( 1 ).
Accordingly, on April 19, 1958, the State Government issued,
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under s. 5(1), a.,; anended by the Punjab Act VIl of 1958, a
Notification regardi ng t he rate of t ax. in t hat

Notification, the rate of tax on the purchase of goods, by a
dealer, for wuse in the nmanufacture of goods for sale was

fixed at 2 naye paise in the rupee. Section 2(ff) was,
ater on amended in 1960, by Punjab Act XVII1 of 1960, and
t he definition of "Purchase", as contained in this
provi sion, has already been referred to by us. The State

CGovernment issued a Notification under S. 5(1) of the Act,
on Septenber 26, 1961
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Under this Notification, it was provided that the rate of
tax on the purchase of goods specified in Schedule C,
appended to the Act, would be 2 naye paise in the rupee.

The contention that was taken by the appellant was that,
not wi t hst andi ng the  fact that the definition of t he
expression "purchase", was changed with effect fromApril 1,
1960, the Notification fixing the rate of tax, wunder that
amended definition, was not issued until Septenber 26, 1961
and it was further urged that, in consequence, no assessnent
could be made of any tax on declared goods, nentioned in
Schedule C, prior to Septenber 26, 1961

It was not disputed by the State that no fresh notification
was issued, after the expression "purchase" was anmended in
1960, till Septenber 26, 1961. But the State attenpted to

sustain t he levy ~on the ground that t he origina
notification, of April 19, 1958, woul'd be valid even after
the amended definition in S. 2(ff), ;is it now stands. It

is open to the State to tax all purchases which conic within
the definition of s. 2(ff) as it now stands, but the State,
it is pointed out, nust be considered to have chosen to |evy
tax only if the purchases have been nade for wuse in the
manuf acture of goods for sale. Alternatively, it was also
poi nted out that the notification, issued in 1958, nust be
considered to have validity, even after the anendnent, by
virtue of S. 22 of the Punjab CGeneral Causes Act. W are
not inpressed by these contentions, advanced on behalf of
the, State.

Section 22 of the Punjab General C auses Act has no applica-
tion, whatsoever, to these cases. Apart fromthe fact that
there is no question of the 1958 Act being repealed, or re-
enacted, it is also clear that the definition of the
expression, wunder S. 2(ff), as it stood in 1958, on the
basi s of which the notification of 1958 was issued, is quite
i nconsistent wth the amended definition of the  expression

“purchase", in S. 2(ff), in 1960. The Hgh Court has
sustained the levy of tax under the original  ’'notification
of 1958, on the basis of S. 22 of the Punjab General C auses
Act, which, in our opinion, does not assist the State. It

is not open to the State to urge that it is entitled, in the
matter of |levying tax, on transactions by way of “purchase,
to tax only the category of purchases for wuse 'in the
manuf acture of goods for sale. Further, the State has not
been able to satisfy wus that there is any reasonable
classification nade, which will enable this Court to sustain
the Notification. I nasmuch as no fresh notification had
been issued, under s. 5(1), till Septenber 26, 1961, the
assessment for the years 1960-61 and 1961-62, on the basis
of the Notification issued in 1958, cannot be sustained, on’
this additional ground al so
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W therefore allowthe appeals, in the manner indicated
above. The State will pay costs to the appellant in G vi

Appeal No. 2386 of 1966.
Sikri, J. | have read the judgnent prepared by my Dbrother
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Vaidialingam J. | agree with himthat assessnents for the
years 1960-61 and 1961-62 on the basis of notification
i ssued cannot be sustained and Cvil Apeals Nos. 2387 and
2388 of 1966 have to be allowed. But, wth respect, |
regret | cannot agree with himthat the assessments in
guesti on have to be quashed on the ground that they violate
s. 15 of the Central Sales Tax Act. M brother has set out
the relevant statutory provisions and it is not necessary to
extract them here. In ny opinion the Punjab Act does in
effect conply with the requirenents of s. 15 of the Centra

Sal es Tax Act because it is possible to find out the stage
at whi ch purchase tax becomes | eviabl e on goods nentioned in
Schedule C. This stage i's the first purchase by a dealer

which is not exenpted from taxation or which is not
deducti bl e fromthe taxable turnover of a dealer under s. 5

(2) of the Punjab Act. Inny view, this follows. fromss. 4
and 5 of the Punjab Act. Subject to the provisions of ss. 5
and 6, s. 4 makes a dealer liable in respect of al

purchases, first _purchases, second purchases and | ast
purchases, ~but the second proviso tos. 5 provides, in
effect, that the purchase tax shall not be levied at nore
than one stage. Which stage does the proviso cut out? It
seens to me that every purchase except the first purchase
has been elim nated. Take the following illustration

Deal er A buys cotton, A sells it to dealer B, and B sells it
to dealer C. If dealer Ais liable to pay purchase tax under

S. 4, by virtue of the proviso no other dealer is |liable,
because ot herw se this woul d amount to inposing tax at nore
than one stage. Could not dealer B or C say to the

assessing authority that it is Awho is liable, and if he is
liable, the proviso exenpts them from paying purchase tax *?
But it is said that B and C may not know that Ais liable.
Wi | e buyi ng goods, B has only to enquire from A whether his

is the first taxable purchase. |Indeed A  in order to claim
exenption wunder s. 5 (2) (a) (vi) will ask Bto give him a
declaration form Therefore, both A and Bwll know the
true position, and Awll claimthe exenption and B'will pay
purchase tax unless he sells to anot her deal er. | f B
sells to another dealer D after the expiry of si X/ nont hs
after the close of the year, the period nentioned in's. 5

(2) (a) (vi), Bwll be liable to purchase tax. B may not

asked for the prescribed declaration formfor it nmay be
useless for him but Dwll find out whether he is ~buying
goods liable to purchase tax or not. B wll tell Dthat  he

has not to pay purchase tax and wll ~perhaps include
purchase tax in the price. It seens to ne that if ~dealers
behave |ike businessmen, which they wll ordinarily do,
there will be no difficulty in working the provisions.
L7Sup. A /67-8
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of the Punjab Act. But if by mischance there is double
taxation the State can only nake a suitable provision for
r ef unds.

In my view, the Punjab Act is in consonance with S. 15  of
the Central Act, and if there is a possibility of taxation
at nore than one stage, the Punjab Act cannot for this
reason be treated as void. M brother does not say that the
Punjab Act is void but in effect he inplies it.

Let ne now deal with the case when an unregistered dealer
i ntervenes. In the illustration | have given above let us
deem C to be an unregistered dealer. A sells to B, and B
sells to C Bwll be liable to pay purchase tax because he
cannot clai mexenption under s. 5 (2) (a) (vi). Suppose B
in the above illustration is an unregistered dealer. Here B
is liable to purchase tax unless he sells to C, a registered
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deal er and obtains the prescribed declaration. If Cis an
unregi stered deal er, then B would be |iable and not C

If an unregistered deal er wants to escape taxation and his
transactions are not known to the Sales Tax authorities till
he is assessed under s. 11 (6) of the Punjab Act, the only
way of conmplying with the second proviso to S. 5 and S. 15
of the Central Act is to give refund to a dealer who has
been taxed in the neantinme. The sane thing would happen as
far as | can see, under the State Acts which fix in terms a
specific stage.

I may here mention that according to me the second proviso
to s. 5 serves one useful purpose. It makes the Punjab Act
imune from challenge on the ground that its provisions
-infringe s. 15 of the Central Act. The Punjab Act being
good, it is only the assessnents that can be challenged on
the ground that they violate the second proviso to S. 5 of
the Punjab Act. This aspect was not apparently brought to
the notice of this Court in Mddi MIls v. CI.T. Punjab(l).
Accordingly | would disnmss Civil Appeal No. 2386 of 1966
with costs, and allow Civil Appeals Nos. 2387 of 1966 and
2388 -of 1966, with costs.

ORDER
In accordance with the opinion of the majority the appeals
are allowed in the manner indicated in the judgnment. The

State will pay costs to the appellant in Cvil Appeal No.
2386 of 1966.

V. P. S

(1) [1965] S.C. R 592.
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