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ACT:
Indian Income-tax ~Act, 1922 (Act 11 of 1922) -Business
carried for a part of year, if profits taxable-

HEADNOTE
The undertaki ng and busi ness of ‘the assessee-conmpany were
taken over by the Governnent and the assessee was paid

conpensati on. The assessee submitted a return’,  claimng
that it had earned no incone fromits business, since it was
taken over by the Governnent. The ~Income-tax O ficer

brought to tax a certain sum disclosed by the assessee’s
audi ted accounts as its taxable business income during that
part of the year before it closed the business. Thi's order
was upheld by the Assistant Commi ssioner and the Appellate
Tribunal with certain reduction in the amobunt. On reference
the High Court answered the question agai nst —the Revenue.
In appeal to this Court :-

HELD : The assessee was |liable to be taxed:

Under S. 10(1) of the Incone-tax Act, tax is payable by an
assessee under the head "Profits and gains of business,
prof ession or vocation" in respect of profits or gains of
any business, profession or vocation carried on by him
There is nothing in the Act which supports the “assessee’s
argunent that for profits of the business to be taxable, the
busi ness nust be actively carried on for the whole of the

previous year, or till the end of the previous year. Under
the schene of the Act, whenever an assessee receives in the
course of his business nmoney or noney’'s worth, \ income

enmbedded therein accrues or arises to him and becones
subject to an anmbul atory charge. If at the end of the
previ ous year, on naking lip accounts there is nooveral

i ncomre, the charge does not crystallize, because there is no
i ncomreon whi ch the charge of tax may settle. [395F-H]

Turner Morrison & Conmpany Ltd. v. Commissioner of |ncome-
tax, West Bengal, 23, |I.T.R 152, foll owed.

Conmi ssi oner of |ncone-tax, Qujarat v. Ashokbhai Chi manhha
[1965] 1 S.C. R 758. expl ained.

The Departnent was not seeking to tax either the whole or
any part of the conpensation received by the assessee and
the discussion as to what the conpensation received by
assessee was intended to replace was not relevant in
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determ ning whether the profits which accrued or arose to
the assessee prior to its closure of the business. [395A-B]

JUDGVENT:
ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 435 of 1966.
Appeal by special |eave fromthe judgnent and order dated
February 19, 1964 of the Mysore High Court in Income-tax.
Referred Case No. 15 of 1962.
S.T. Desai, A N Kirpal, S. P. Nayyar and R H. Dhebar, for
the appel | ant.
T.V. Viswanath lyer, K. Rajinder Chaudhuri and K R
Chaudhuri, for the respondent.
The Judgnent of the Court was delivered by
394
Shah, J. The Bangal ore Transport Conpany Ltd. hereinafter
called ~"the Conpany-operated 'a public notor transport
service in the town of Bangalore for several years. The
Legi slature of the State of Mysore enacted the Bangalore
Road Transport Service Act, 1956 (Mysore Act VIII of 1956)
with a view to provide for the acquisition of t he
undertaking of the Conpany. By virtue of S. 3 of the Act
the undertaki ng, assets and docunents of the Conpany vested
in the Governnent of Mysore, on Cctober 1, 1956, and the
Conpany was paid Rs. /15,50, 0001- as conpensation for |oss of
its undertaking, assets and docunents.
In respect of the previous year ending March 31, 1957, the
Conpany submitted ‘a  return under the Incone-tax Act ,
claimng that it had earned no-inconme from its  business,
since its undertaking and busi ness was taken over by the
CGovernment of Mysore on Cctober 1, 1956. The Il ncone-tax
Oficer, Uban Crcle, Bangalore, brought to tax Rs.
4,01,954/- disclosed by the Conpany’s audited accounts as
its taxable business incone. This order was confirmed by
the Appell ate Assistant Comm ssioner in appeal. The Income-
tax Appellate Tribunal nodified the order of assessment and
al l owed Rs. 97,208/- as devel opnment rebate for the  previous
year and after making certain adjustnments brought to tax an
amount of Rs. 3,16,439/- as taxable inconme of the Company in
the previous year.
At the instance of the Conpany, the followng question  was
submitted by the Appellate Tribunal to the High Court of
Mysore under S. 66(1) of the Inconme-tax Act, 1922

"Whet her the sumof Rs. 3,16,439/- was incone

and liable to tax on the assessee for the year

1957-58 ?"
The Hi gh Court answered the question in the negative.
Agai nst that order, this appeal is preferred with specia
| eave.
The High Court was of the opinion that it was" for the
Revenue to establish that out of Rs. 15,50,0001- received by
the Conpany as conpensation for loss of its wundertaking,
assets and docunents, Rs. 3,16,439/- were paid towards
profits earned by the Conpany during the period April 1,
1956 to Septenber 30, 1956. The High Court observed that
even if the conpensation paid to the Conpany was worked out
as a multiple of profits earned in one or nore years, that
ci rcunst ance was not sufficient to prove t hat any
conpensation or any part thereof was received by the Conpany
inlieu of the profits earned by it, and that the nature of
the paynent was decisive of its character and "not the
nmet hod of paynment or neasure". The Hi gh Court accordingly
held that there was no material on the record fromwhich it
coul d be reasonably held that any portion of t he
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conpensation paid represented replacement of profits earned
during April 1, 1956 to Septenber 30, 1956. I|n our judgnent
the Hi gh Court erred in assum ng that the character of the
conpensation received by the Conpany was determ native of
395

the question submtted by the Tribunal. It was the claim of
the Revenue that in the previous year the Conpany had earned
taxable profit anmpbunting to Rs. 3,16,439/- and that pro-fit
was subject to tax in the hands of the Conpany. The
Department was not seeking to tax either the whole or any
part of the compensation received by the Conmpany and the
di scussion as to what the conpensation received by the
Conpany was intended to replace was not relevant in
determ ning whether the profits which accrued or arose to
the Company during the period April 1, 1956 to Septemnber 30,
1956 were taxabl e.

Counsel for the Company conceded that he was unable to sup-
port the reasoning adopted by the High Court in recording
their 'answer ~to the question submtted. Counsel however
contended that during the previous year no profit had
accrued or _arisen to the Conpany, and no profit was received
by the Conpany; therefore the Conmpany incurred no liability
to pay tax. Counsel in expounding his thene said that under
the Incone-tax Act liability to pay tax arises only at the
end of the previous year and not before, and if during the
course of the previous year the assessee closes his business
or is conpulsorily deprived of his undertaking and assets,
and on that account the assessee is unable to carry on his
business, in law no profit can-arise or accrue to or be
received by the assessee even if during a part of the vyear
the assessee has received paynments in the course of his
busi ness, According to counsel for the Conpany in order that
i ncore from busi ness may becone taxable in-the hands of the
assessee, it nust be shown that the business was carried on
till the end of the previous year, and if before the con-
clusion of that year the business is closed, no profit may
in law be deemed to accrue to the assessee.

There is no warrant for this argunent in the scheme of the
I ncome-tax Act. Under s. 10(1) of the Income-tax Act, 1922,
tax is payable by an assessee under the head "Profits and
gai ns of business, profession or vocation" in respect of the
profit or gains of any business, profession or vocation
carried on by him There is nothing in the Act which
supports the argunent that for profits of the business to be
taxabl e, the business nmust be actively carried on for the
whol e of the previous year, or till the end of the Previous
year. Under the schenme of the Incone-tax Act, whenever an
assessee receives in the course of his business noney or
noney’s worth, incone enbedded therein accrues or arises to

him and becones subject to an anbul atory charge. [|f at the
end of the previous year, on nmaking up accounts there is no
overall income, the charge does not «crystallize, because

there is no income on which the charge of tax may settle.

In Turner Morrison & Conpany Ltd. v. Commi ssioner of |ncomne-

tax, West-Bengal (1), this Court in dealing with a case of a

busi ness of selling salt in India observed at p. 160 :

(1)23 I.T.R 152.

396
"There can .... be no question that when the
gross sale proceeds were received by the
Agents in India they necessarily received
what ever incone, profits and gains were |ying
dormant or hidden or otherwise enbedded in
them O course, if on the taking of accounts
it be found that there was no profit during
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the year then the question of receipt of
i ncomre, profits and gains would not arise but
if there were incone, profits and gains, then
the proportionate part thereof attributable to
the sale proceeds received by the Agents in
India were inconme, profits and gains received
by them at the noment the gross sale proceeds
were received by themin India and that being
the position the provisions of Section 4(1)(a)
were imediately attracted -and the incone,
profits and gai ns SO recei ved becane
chargeabl e to tax under Section 3 of the Act."
The same principle applies to receipts in the course of
busi ness of a transport operator.
The Conpany carried on the, business of a transport operator
between April 1, 1956 and Septenber 30, 1956 and the audited
accounts of the Company disclosed that embedded in the gross
recei pts was a net profit of Rs. 4,01,954/- during that
peri od. That Profit reduced by out goings properly
al | owabl e in the conmputation of the total taxable incone be-
cane subject to a charge to tax.. The total taxable profits
may under the schene of the Act be determined at the end of
the previous year : but it does not follow therefromthat to
profits earned during the year, the charge of tax does not
attach. Assumi ng’ that the business of ‘the Conpany was
closed on Cctober 1, 1956 when its undertaking and assets
were taken over by the CGovernnent of Mysore, it was, for
reasons stated earlier, still liable to be taxed in respect
of its profits which accrued or were received by the Conpany
prior to the date of the closure of the business.
Counsel for the Conpany relied upon a recent -decision of
this Court in Commssioner of |Incone-tax, GCujarat V.
Ashokbhai  Chi manbhai (1) and contended that profits of a
busi ness which are liable to tax under the Incone-tax Act,
can only accrue at the end of the previous year and not
bef ore. But, that <case lays dowmn no such proposition
Under an agreenent of partnership, the manager of ‘a Hindu
undi vided famly who was a partner was to receive a share in
the profits of the firm The accounts of the firmwere to
be adjusted at the end of every calendar year. Before the
expiry of the previous year relevant to the assessnent year
1955-56, there was a partition in the famly and the entire
share in the profits of the firmwas, under the partition
agreenment, allotted to the manager. The Incone-tax O ficer
in proceedings for
(1) (1965) 1 S.C. R 758.
397
assessment to tax sought to apportion the profits received
by the manager between the Undivided fanm |y and the nmanager
in his individual capacity. This Court held that the /right
to receive the share of profits of the firmfor the previous
year 1955 arose on the settlement of accounts of the firm
and not before, and on that date the manager al one was the
owner of the share of profits and the famly had no right
therein and it was not liable to be taxed in respect of —any
part of the income. It is clear on a bare perusal of the
statement of facts of that case that no incone or profits
had accrued to the Hindu Undivided fanmily at any tine in the
year of in account prior to the date of dissolution. It was
observed A shokbhai Chi manbhai’s case(1l) at p. 46
"I'n the gross receipts of a business day after
day or fromtransaction to transaction |lies
enbedded or dormant profit or loss : on such
dormant profit or loss wundoubtedly taxable
profits, if any, of the business wll be
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conput ed. But dormant profits cannot be
equated with profits charged to tax under
sections 3 and 4 of the Income-tax Act. The

concept of accrual of profits of a business
i nvol ves the determnation by the nethod of
accounting at the end of the accounting year
or any shorter period determ ned by |aw. | f
profits accrue to the assessee directly from
the busi ness the question whether they accrue
de die, in deimor at the close of the year of
account has at best an academ c significance,
but when _upon ascertainnment of profits the
right of ‘a personto a share therein is
determ ned, the question assumes practica
i mportance, for it is only onthe right to
receive profits or income, profits accrue to
that ‘person. |If there is no right, no profits
wi-l'l be deenmed to have accrued."
The Hi ndu Undivided fam |y becane entitled to a share in the
profits of the firmonly at the end of every cal endar year
and not before: |If beforethat date the right of the famly
to a share in the profits was divested, no i ncone accrued or
arose to the famly. Inthe present case the profits
directly arose to the Conpany de die, in diem and could be
ascertained by the nmethod of accounting adopted by the
Conpany at the end of the year or when the business was
cl osed.
The question whet her 'the anmount of profits assessed were ac-
tually shared by the Conpany w thin the neaning of s. 26(2)
of the Indian Incone-tax Act does not need consideration
By sub-.-,. (2) of s. 26 where a person - carrying on any
busi ness, profession or vocation, has been succeeded in such
capacity by another person’, such person - and such other
person shall, each be assessed in respect of his ‘actua
share, if any, of the income, profits and gains
(1) [1965] 1 S.C R 758.
398
of the vyears. The question whether the profits of the Co
pany hel d' taxable by the Income-tax O ficer represented the
actual share of the Conpany in the profits and gains of the
previous year was never raised before the I ncome- t ax
Appel ate Tribunal and has not been deci ded. Counsel ~ for
the Conpany nerely contended that the anmount sought to be
charged was not liable to be taxed, because it ~was not
profit of the Conpany. Counsel has also not contended
before wus that for the profits received by the Conpany the
State of Mysore is by virtue of s. 26(2) of the Incone-tax-
Act liable to be taxed.
The answer recorded by the H gh Court will therefore be dis-
charged and there will be an answer in the affirmtive.
The appeal is allowed. The Conpany will pay the “costs of
the Commi ssioner in this Court and the Hi gh Court.
Y. P. Appea
al | owed.




