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PETI TI ONER
THE COVM SSI ONER OF | NCOVE- TAX, ANDHRAPRADESH, HYDERABAD
Vs.
RESPONDENT:

K. ADI NARAYANA MURTY

DATE OF JUDGVENT:
03/ 04/ 1967

BENCH

ACT:

I ndian Incone-tax Act, 1922, s.34-Notice of reassenent
i ssued to assesseein status of-individual -Return filed in
status ~of HUF-Appellate Authority holding that correct
st at us was HUF- Another notice under v. 34 |ssued-Assessnent
on return filedin response to second notice-Validity of
assessment.

HEADNOTE:

The respondent had two sons. Prior to the assessnent year
1954-55 the Incone-tax Authorities assessed himas had of a
H ndu wundivided famly. |In 1954-55 the Inconme-tax Oficer
hel d that he was an ’'individual’ and assessed hi m
accordingly. Thereafter, having obtained sanction from the
Conmi ssioner he issued to the respondent a notice under s.
34 of the Income-tax Act 1922 in respect of the year 1949-50
in the status of an individual. A returnwas filed by the
respondent in response to the notice. However in the appea
relating to 1954-55 the Appellate Assistant Comm ssioner
held thatthe correct status of the assessee was that of a
H ndu undivided famly. The Incone-tax O ficer then issued
anot her notice under s. 34 to therespondent in respect/ of
1949-50 in the status of a H ndu undivided fam ly. On  he
return filed in response to this second notice the Inconetax
Oficer mde an assessnent adding certain "escaped incone"
-to that originally assessed for 1949-50. In reference, the
High Court held that the first of the notices under s. 34
was not invalid in |aw and consequently the issue of the

second notice was illegal and the assessnent nmde in
pursuance of it was illegal. The Revenue appealed to this
Court.

HELD : Under the schene of the Incone-tax Act the

I ndi vidual’ and the 'Hi ndu undivided famly’' are treated as
separate units of assessnent and if a notice under s. 34 of
the Act is wongly issued to the assessee in the status of
an ’'individual’ and not in the correct status of \ " Hi ndu
undi vided famly’, the notice is illegal and ultra-vires and
wi t hout jurisdiction. [391F-Q

The Incone-tax Officer was therefore justified in ignoring
the first notice under s. 34 of the Act and the return filed
by the assessee in response to that notice and consequently
the assessnent nade by the Incone-tax Officer pursuant to
the second notice was a valid assessment. [391H]

JUDGVENT:
ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 632 of 1966.
Appeal by special |eave fromthe judgment and Order dated
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April 14, 1964 of the Andhra Pradesh High Court in case
referred No. 46 of 1962.

B. Sen, CGopal Singh, S. P. Nayyar and R N. Sachthey, for the
appel | ant .

S. T. Desai, B. Parthasarathy, and O C. Mathur, for the
respondent .
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The Judgrment of the Court was delivered by

Ramaswam , J. This appeal is brought, by special |eave, from
the judgnent of the Hi gh Court of Andhra Pradesh dated Apri
14, 1964 in Referred Case No. 46 of 1962.

The respondent, hereinafter called the "assessee" was a
H ndu Undivided Fam |y consisting of K Ankineedu and his
two sons. For the assessnent year 1949-50 corresponding to
the previous financial year ending March 31, 1949, the
assessee submtted a return in response to a notice sent to
hi m The I ncome-tax O ficer computed his total income as
Rs. 2,429/- only which was below the taxable limt and so
the assessee  was declared not'liable to pay incone-tax.
Subsequent ~to the assessnent, the Incone-tax Oficer had
information that the assessee had done sone business as pro-
curenent agent for the Governnment and in this business he
had earned large profits which had escaped assessnent.
Accordingly he issued a notice under s. 34 of the Income-tax
Act, 1922 (hereinafter called the 'Act’) on March 22, 1957.
In response to the notice the assessee nmade a return on
April 30, 1957. Prior to the issue of the above notice the
I ncome-tax O ficer had taken the view'in the assessnent nade
for the year 1954-55 that the correct status of the assessee
was not 'H ndu Undivided Famly but his status was

"individual". |In accordance with this view the notice under
s. 34 of the Act was issued to the assessee on March 22,
1957 in the status of an ’'individual’. As the proceedings

under this notice were continuing, but before the assessnent
could be made, the Appell ate Assistant Comm ssioner in the
appeal for the assessnent  year  1954-55 accepted the
contention of the assessee and held that the. status of the
assessee was that of ’'Hondu Undivied Famly’ and not’

i ndi vi dual " . Thereafter,the |Inconme-tax Oficer issued a
fresh notice wunder s. 34 on February 12, 1958 which was
served on the assessee on the same day. This notice was
issued to assess the income of the assessee as a ’Hindu
Undivided Fanmily' fromthe procurenent business which had
escaped fromthe original assessnent nade on February 10,

1950. A return in pursuance of the second notice was  duly
filed on February 28, 1958 and the assessnment was ultimately
made under s. 34 of the Act in the status ~of ’Hindu
Undi vi ded Family’ on August 16, 1958. In this assessment, a
sum of Rs. 60, 000/- was included as the inconme escapi ng from
the original assessnment. The assessee preferred an appea

to the Appellate Assistant Comm ssioner and contended that
the proceedings wunder- s. 34 of the Act were not @ valid
because no notice could be issued after the expiry ‘of 8
years fromthe close of the 'previous year’ as distinct from
the 'assessnent year’. The Appellate Assistant Conmi ssioner
accepted the contention raised by the assessee and hel d that
the proceeding was invalid. The Incone-tax O ficer took the
matter in appeal before
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the Income-tax Appellate Tribunal and clained that -the
period of limtation for starting proceedings under S. 34
was to be counted fromthe end of the 'assessnent year’ and
not from the end of the 'previous year’. The Tribuna

accepted his contention and overruled the view of the
Appel | ate Assi stant Conmi ssioner on this point. The
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assessee also contended that the assessnment proceeding
started by the second notice dated February 12, 1958 was bad

in law as he had already nade a return on April 30, 1957
which was in pursuance of the first notice under S 34
i ssued on March 22, 1957. It appears fromthe statenent of

the case that the Incone-tax Oficer was required to
disclose the particular notice on which he nmade the
assessnment. The Inconme-tax O ficer said that the assessment
was based oil the second notice. The Appellate Tribuna
took the view that the return filed by the assessee on Apri
30, 1957 in response to the first notice was not a wvalid
return and the Income-tax O ficer was not bound to act upon
it. Accordingly the Appellate Tribunal held that the
assessment nade under the second notice was legally valid.
Since the Appell ate Assistant Commi ssioner did not deal with
the nmerits of the assessnent the Appellate Tribunal remanded
the appeal to the Appellate Assistant Conmi ssioner for being
dealt wmith on nerits.. At the instance of the assessee the
Appel |l ate  Tribunal = stated case to the High Court on the
foll owi ng question of |aw
“Whet her, on the facts and in t he
circunstances of the case, the assessment in
pur suance of the notice issued under s. 34 on
12-2-1958 i's a valid assessnent
The High Court held that the first notice dated March 22,
1957 was not invalid in |law and consequently the issue of
the second notice on February 12, 1958 was illegal and the
assessment nade in'. pursuance of that notice was also
illegal. The Hi gh Court accordingly answered the question
of law in favour of the assessee.
The question presented for determ nation-in this appeal is
whet her it was conpetent for the Incone-tax Officer to issue
the second notice dated February 12, 1958 and continue
proceedi ngs thereon ignoring the return already filed by the
assessee in pursuance of the first notice under the same
section. It was pointed out by M.S T. Desai on behalf
of the assessee that both the notices under s.34 of 'the Act
were in identical terms and were addressed to the assessee
in his name and the issue of the second notice nade no
difference in its contents to the know edge of the assessee.
It was al so contended that the assessee filed his return _in
the status of 'Hi ndu Undivided Famly' in response to - the
first notice and the Incone-tax Oficer ought not to have
ignored that return. W are unable to accept the argunent
put forward on behalf of the assessee as correct. The
Income-tax O ficer could not have validly acted on. the
return filed by the assessee in the status of ' H ndu Undi vi -
391
ded Family and assessnent nmamde by the Incone-tax Oficer
on such a return woul d have been invalid in | aw because the
notice wunder s. 34 had been issued in the status of
"individual’ 'and sanction of the Conm ssioner for the issue
of a notice under s. 34 was al so obtained on that basis. W
therefore consider that the Incone-tax Officer was entitled
to ignore the return filed by the assessee as non est _in
law. It is not disputed that the Income-tax Oficer issued
the first notice under s. 34 of the Act on March 22, 1957 to
the assessee in the status of 'individual’. The Appellate
Tribunal has stated in para 3 of the statenent of the case
that the Income-tax Oficer had taken the view that the
correct status of the assessee was ’'individual’ and in
accordance wth that view "a notice under s. 34 was issued
to the assessee as above for making an assessnent in the
status of ’'individual’ ". As there was some anmbiguity in the
statement of the case on this point, we referred to the
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original file of the inconme-tax proceedings and satisfied
ourselves that the assertion of fact made in the statement
of the <case is correct. It appears that on February 13,
1957 the Incone-tax Officer had applied for the sanction of
the Comm ssioner for instituting proceedings under S.
34(1)(a) of the Act against the assessee to mmke an
assessment in the status of an 'individual’ with regard to
t he procur enent agency busi ness. Sancti on of t he
Conmi ssioner was given to the proposal of the |[|ncone-tax
Oficer and thereafter the first notice under s. 34 of the
Act was issued on March 22, 1957. 1In this state of facts we
are of opinion that the proceeding taken under the first
notice wunder s. 34 of the Act was invalid and ultra vires.
The <correct status of the assessee was that of ' H ndu
Undivided Fanily’ as was held by the Appellate Assistant
Conmi ssioner in the assessnent for the vyear 1954-55 and
since the first notice wunder s. 34 was issued to the
assessee as an ’individual’ for naking assessnent in that
status, it is nanifest that the proceedi ngs taken under that
notice were illegal and w thout jurisdiction. Under the
schene of the Inconme-tax Act the 'Individual’ and the 'Hindu
Undivided Fanily' are treated as separate units of assess-
ment and if a notice under s. 34 of the Act is wongly

i ssued to the assessee in the status of an ’individual’ and
not in the correct status of 'Hi ndu Undivided Famly’' the
notice is illegal ,and all proceedings taken under that
notice are wultra vires and w thout jurisdiction. It was

contended by M. S. T. Desai on behalf of the assessee that
the return was filed by the assessee in response to the
first notice in the character of ’'H ndu Undivided Famly’
But the submission of the return by the assessee wll not
nake any difference to the character of the proceedings in
pursuance of the first notice which nust be held to be
illegal and ultra vires for the reasons already stated. We
are therefore of the opinion that the Income-tax O ficer was
legally justified in ignoring the first notice issued under
s. 34 of the Act and the returnfiled by the assessee in
response to that notice and consequently the assessnent made
by the I ncomne-
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tax O ficer in pursuance of the second notice -issued on
February 12, 1958 was a valid assessnent.

We accordingly allow this appeal, set aside, the judgnent of
the High Court of Andhra Pradesh dated April 14, 1964 -and
hold that the question of law referred to the H gh Court
should be answered in the affirmative and against the
assessee. There wll be no order as to costs in this
appeal

G C

Appeal all owed.
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