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ACT:

Provi nci al | nsolvency Act (Punjab Act 5 of 1920) ss. 4 & 68-
application agai nst ‘act of receiver alleging property, taken
over by himnot of insolvent-whether an application under s.
4 or s. 68-Whether limation of 21 days it's. 68 applies.

HEADNOTE

The appellant’s brother was adjudicated insolvent by the
I nsol vency Judge, Barnala, Punjab on the 23rd Novenber.,
1954. Two days later it Receiver in insolvency was
appointed by the Court and was directed to take  possession
of the property of the insolvent On- the 26th and 27th
Novenber, 1954 the receive took possession of various
properties and on the 21st Decenber, 1954, the appell ant
filed an objection application alleging that some of the
property belonged to him and was exclusively in his
possessi on. He therefore prayed for its release and
restoration to him The insolvency Judge -rejected a
contention that the application was tine-barred under s. 68
of the Act but held that the property did not belong to the
appel | ant . After first and second appeals to the District
Judge, and a single Bench of the Hgh Court, a division
Bench allowed a Letters Patent Appeal on the ground that the
appel lant’s application was. inconpetent as barred by
[imtation.

In appeal to this Court the question for determ nation was
whet her the appellant’s application was one under s. 68  of
the Provincial Insolvency Act, and as such havi ng been nade
beyond the period of 21 days fromthe date of the act of
the receiver conplained of, was covered by the proviso to
that section. It was contended on behalf of the appellant
that the application was one under s. 4 of the Act in which
there is no nention of any period of limtation

HELD : The application was one wunder s. 68 and was
i ncompetent on the ground of limtation after the |apse of
21 days from Novenber 25, 1954.

A person conpl aining of the act of the receiver may either
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apply under 68 or proceed under the ordinary law of the
I and. Section 4 does not prescribe any application for
relief wunder that section. Its object is to,. define the
l[imt,% of jurisdiction of the courts exercising powers in
i nsol vency. A question as to whether an insolvent has any

interest in the property attached by the receiver would fal
within the purviewof s. 4, but the application for the
adj udi cation of such a question when the receiver acts
ot herwi se than under the order of a court would be covered
by s. 68 and as such the period of limtation of twenty-one
days woul d be attracted to any such application. Sub-s. (1)
and sub-s. (2) of s. 4 both start with the phrase "subject
to the provisions of this Act" and even if it. was possible
to construe that s. 4 envi saged the maki ng of an application
for relief, such application would be subject to s. 68 of
the Act. [370F;, 372E-G

Daul at Ramv. Bansla A.1.R 1937 Lahore page 2, approved-,
Venkatarama  v. Angat hayanmal « A.1.R 1933 Madras 471
Heer abai v. ~Oficial Receiver Al.R 1963 A P. 296;
di sappr oved.

Vel | ayappa Chettiar v. Ranmnathan Chettiar |.L.R 47 Madras
446, G N. Godbole v. M. Nani Bai A 1.R 1938 Nagpur 546,
Mut hupal ani appa

366

V. Raman Chettiar A 1.R 1941 Madras 75; Ml Raj V.
Oficial Receiver A/l.R 1937 Lahore 297, Ganda Ramv. Shiv
Nand Ganesh Das A |.R 1937 Lahore 757; and Ma, Sein Nu v.
Uu Mg. My. A Il.R 1934 Rangoon 97; Bhairo Prasad v. S. P
C. Dass, AIl.R 1919 Al ahabad 274, Hussain,’ ' v. Mihanmrmad
Zamr Abdi A 1.R 1924 Qudh. 294 and Mul Chand v. Mirari
Lal, I.L.R 36 Allahabad 8; referred to

Nat hu Ram v. Madan Gopal, Al.R Al'l ahabad 408;
di stingui shed.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : ClI'VIL APPEAL No. 1000

of 1, 964.

Appeal fromthe judgnent and order dated Novenmber 28, 1962
of the Punjab Hi gh Court in Letters Patent Appeal No. 212 of
1961.

Bi shan Narain and B. P. Miheshwari, for the appellant:
Naunit Lal, for respondent Nos. 1 to 3.

The Judgnent of the Court was delivered by

Mtter, J. This is an appeal by a certificate against a
j udgrent of a Division Bench of the H gh Court at
Chandigarh in Letters Patent Appeal No. 212 of | 1961. The
H gh Court allowed the appeal on the ground that the
application out of which it arose was inconpetent as barred
by limtation and, in our opinion, it did so correctly. The
short question before us is, whether application leading to
this appeal was one under s. 68 of the Provincial Insolvency
Act, and as such having been made beyond the period of 21
days fromthe date of the act of the receiver conplai ned of,
was covered by the proviso to that section ? In substance,
the argunment on behalf of the appellant was that the
application was one under s. 4 of the Act in which there is
no mention of any period of limtation.

The facts necessary for the disposal of this appeal are as
follows :-Brij Lal and Hans Raj were brothers. On  an
application having been made by the creditors of Brij Lal in
the year 1949, the insolvency Judge, Barnal a adjudicated him
as an insolvent, on 23rd Novenber, 1954. Two days
thereafter, one Mhinder Lal was appointed as a receiver in
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i nsol vency by the order of the Court and lie was directed to
take possession of the property of the insolvent. On 26th
and 27th Novenber, 1954 the receiver took possession of
various properties of the insolvent and attached some urban
property and agricultural [and which are the subject-matter
of the present litigation. Hans Raj filed an objection
application on 21st Decenber, 1954 alleging that the
property detail ed therein belonged to him and was
exclusively in his possession. He prayed for rel ease of the
property from attachnent and restoration of possession to
hi m The receiver pleaded that he had taken possession
thereafter at the instance of two creditors. The insolvency
Judge franed two issues, nanely, (1) Is
367
the objector owner of the suit property and in possession
thereof and is it accordingly not liable to be attached by
the receiver ? and (2) whether the objection petition was
time-barred ? The |earned Judge decided the first issue
agai nst the objector but held that the application was not
covered by s. 68 of the Act. ~In appeal, the District Judge
differed from both the findings. He held that there had
been no partition of the joint Hndu fanmily of the insolvent
and his brother, but, on the point of linmtation he found
agai nst the objector. 1In the result, he accepted the appea
and dismssed the objection petition. Hans Raj went up in
Second Appeal to the Punjab H gh Court. ~The learned single
Judge of the Hi gh Court came to the conclusion that the
property in dispute nust be deened to be ‘the separate
property of Hans ‘Raj and held that the application was
within time. Rattan Lal who replaced the original receiver
on the latter’s death tiled a Letters Patent Appeal to the
H gh Court. The High Court, as already noted, held that the
Application of Hans Raj was not within tinme resulting in the
di sm ssal of the objection petition
We nust first consider the nature of the application nade by
the objector and then find out whether it is covered by s.
68 of the Act. Section 4 of the Act on which G eat reliance
was placed by |earned counsel for the appellant is one of
the three sections in Part | of the Act i.e. ss. 3, 4/and 5.
Section 3 lays down that the District Courts-shall ~be the
courts having jurisdiction under the Act. Section 4 defines
the jurisdiction of the Court and runs a.-, follows :-
"(1) Subject to the provisions of this Act,
the Court shall have full power to decide -al
guesti ons whether of title or-priority, or of
any nature whatsoever, and whether involving
matters of |law or of fact, which may arise in
any case of insolvency comng wthin the
cogni zance of the Court, or which the  Court
nmay deemit expedient or necessary to decide
for the purpose of doing conplete justice or
maki ng a conpl ete distribution of property in
any such case.
(2)Subject to the provisions of this Act —and
notw t hstanding anything contained in any
other law for the tinme being in force, every
such decision shall be final and binding for
all purposes as between, on the one hand, the
debtor and the debtor’s estate and, on the
other hand, all claimants against him or it
and all persons clainng through or under them
or any of them
(3)Wiere the Court does not deemit expedient
or necessary to decide any question of the
nature referred to in sub-section (1), but has
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reason to believe that the debtor has a
sal eable interest in any property, the Court
368

may without further inquiry sell such interest

in such manner and subject to such

ondi ti ons
as it may think fit."
Section 5 lays down the general powers of
courts wunder the Act. Part 11 which has the
headi ng "Proceedings fromthe act of insol-
vency to discharge" deals generally with the
course of the proceedings in i nsol vency
begi nning fromthe acts of insolvency to the
order for discharge of insolvency. Part |11
is headed "adm nistration of property" and
deals with different subjects |ike nmethod of
proof  of ~debts,  effect of insolvency on
ant ecedent transacti ons, real i sation of
property, distribution of properly" and lastly
"appeal s to court against receiver". The |ast
topic is covered by s. 68 which provides as
follows : -
"I'f the insolvent or any of the creditors or
any other person is aggrieved by any act or
deci sion-of the receiver, he may apply to the
Court, /and the Court may confirm reverse or
nodi fy the act or decision conpl ained of, and
make 'such order as it thinks just
Provi ded that no application ‘under this
section shall ~be entertained after the
expiration of twenty-one days fromthe date of
the act or decision conplained of."
Par t IV deals wth penalties, Part V wth sunmmary
administration, Part VI with appeals and Part VIl wth
topics like costs, power to make rules, etc.
Under s. 20 (contained in Part 11) the court when nmeking, an
order admtting the petition may, and where the debtor is
the petitioner ordinarily shall appoint in interim receiver
of the property of the debtor or of any part thereof and the
interim received, shall thereupon have such of the powers
conferable on a receiver appointed under the Code of Civi
Procedure as the court may direct. |If an-interim receiver
is not so appointed, the court nmay nake such appoi ntnent at
any subsequent tinme before adjudication. Under s.~ 21,  at
the tinme of making an order admitting the petition or at any
subsequent time before adjudication the court may either of
its own notion or on the application of any creditor make
orders to suit the occasion. nanmely, direct the attachment
by actual seizure of the whole or any part of the property
in the possession or under the, control of the debtor, order
a warrant to issue with or without bail for his arrest, or
order the debtor to reasonable security for his appearance
until final orders are nade on the petition. Under s. 28(2)
on the making of an order of adjudication ', the whole of
the property of the insolvent is to vest ill the court or _in
a receiver as provided in the Act and becone divisibl e anbng
the creditors in terns of the Act. Under s. 56(1) the court
may at the tine of the order of adjudication or at any tine
afterwards, appoint a receiver for the property of the
i nsol vent, and

369

such property shall thereupon vest in such receiver. Under
subs. (3) of the section, where the court appoints a
receiver, it may renove the person in whose possession or

cust ody any such property as aforesaid is from the

c
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possessi on or custody thereof but nothing in this section is
to be deemed to authorise the court to renobve from the
possession or custody of property any person whom the
i nsol vent has not a present right so to renmobve. Under sub-
s. (5) the provisions of this section shall apply so far as
may be to interimreceivers appointed tinder s. 20.

It will be noted fromthe above that S. 4, sub-s. (1) Ilays
down the anbit of the powers of the court exercising
i nsolvency jurisdiction. |Its primary object is to enpower

such courts to decide all questions whether of title or
priority or of any nature whatsoever and whether involving
matters of law or fact which may arise in any case of
i nsol vency coming within the cognizance of the court. In
ot her words, the aimof this provision is that all questions
of title or priority arising.in insolvency should prinarily
be disposed of by the insolvency courts so as to achieve
expedi tion. It will be noted at once that resort to
ordinary courts of lawis not proscribed and at the same
time the l'egi sl ature provided that a person could resort to
the insolvency court if the matter arose in insolvency
pr oceedi ngs. Under sub-s: (2) however every such decision
arrived at by the insolvency court was to be final and
binding for all purposes as between on the one hand, the
debtor and the debtor’s estate, and, on the other hand, al
claimants against himor it and all persons claimng through
or under themor any of them This provision is however
subject to the other provisions of the Act and notwth-
standing anything contained in any other law for the tine
being in force. It is also to be noted that this section
does not |ay down what procedure or what steps should be
taken by any person who is aggrieved by any order. of the
i nsol vency court or of any act or omi ssion or commission of
the receiver.

Section 20 of the Act enpowers the court to appoint an
interimreceiver of the property of the debtor as soon as an
order is made admitting the petition. For the preservation
of the insolvent’s property, the court nmay direct such
interim receiver to take i medi ate possession of the /whole
or any part thereof. A duty is therefore cast on the
interim receiver to see that the property of the debtor is
not lost and for that purpose lie nmust act quickly. As it
is not possible for himexcept on the application of the
debtor to know all the details of the insolvent’'s property,
lie nmay take the help of the creditors to ascertain what
they are. In this case, on the day of the naking of the
order for adjudication, the court did not appoint a receiver
but did so tw days afterwards directing. him to take
possessi on of the property of the insolvent. It/ is possible
that the receiver may be misled by the creditors and he my
attach

370
properties in which as a matter of fact, the insolvent has
no interest. |In such a case, the stranger to the insolvency

proceedings is not without a renedy. He need not resort to
the ordinary and dilatory proceedings by tiling a suit —and
getting an adjudication of title to his property, renpval of
the attachment, etc. Section 68 is aimed at giving him
speedy relief by enabling himto nmake an application to the
court straight way against any act or decision of the
recei ver and asking for appropriate relief. |If however the
party aggrieved seeks to benefit by this provision, he nust
also bring his case within the four corners of the section
and prefer his application within 21 days fromthe date of
the act or decision of the receiver conplained of. Wien the
recei ver does an act under the express directions or orders
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of the court, an application by a third party conplaining
thereof does not fall within S. 68 because the receiver’s
act is a mnisterial one. The aggrieved person is however
not without a remedy. He can inter alia apply to the
i nsol vency court for undoing the wong conpl ai ned of and the
court can give such relief as the circunstances nmay cal

for. The jurisdiction of the court and the anbit of its
powers are as contained in s. 4 which however does not Jay
down any procedure for obtaining such relief. It is not

therefore correct to describe an application for relief as
one under s. 4.

Leavi ng asi de the decisions which were cited at the Bar, it
appears to us, on a plain reading of the sections nentioned
above and in particular, ss. 4 and 68, that there can be no
doubt that a person (like the appellant before us)
conpl ai ni ng of the receiver taking possession of or
attaching property in which the insolvent has no interest,
must apply for relief wthin 21 days of the wongful act of
the receiver.. He cannot be heard to say that his applica-
tion is ' not under s. 68 but under s. 4 and thus seek to
avoid the short period of linmtation prescribed under s. 68.
Moreover, subs. (1) and sub-s. (2) of S. 4 both start with
the phrase "subject to the provisions of this Act" and even
if it was possible toconstrue that s.. 4 envisaged the
maki ng of an application for relief, such application would
be subject to S. 68 of the Act.

W may now consider sonme of the decisions cited at the Bar
for or against the proposition put forward on behalf of the
appel | ant .

The sheet anchor of the appellant’s case is the decision of
the Allahabad Hi gh Court in-Nathu Ramv.~ ©Mdan Gopal (1).
There the O ficial Receiver, in pursuance of an order of the
i nsol vency court, attached a property on 8th June 1929. On
2nd July followi ng, the son of the-insolvent applied to the
i nsol vency court alleging that the property belonged to him
and not the insolvent. The court decided in favour of the
son but was not called upon to . go into the question as to
whet her the application was within tine.

(1) A 1.R 1932 Al ahabad 408.

371
This quest-ion of limtation was raised before the District
Judge and the objection was over-ruled by —him It~ was

observed by a Division Bench of the All ahabad H gh Court:
"The house was attached under an order of the
I nsol vency Court, and not by any -independent
decision of the Oficial Receiver. The actua
attachment was a nere mnisterial act done in
pursuance of the order of the  Court. The
objector was not challenging the act of the
receiver, who had no voice in the matter, but
the order of attachnent passed by the Court ex
parte. It seens to us that it was not ‘an act
or decision of the receiver within the meaning
of s. 68. On the other hand, it was a claim
put forward by a stranger to the insolvency
proceedi ngs setting up his own independent
title, and it fell within the scope of s. 4,
Provi nci al Insolvency Act."

The | earned Judges di stingui shed the cases of Bhairo Prasad

vS. P. C. Dass(1) and Hussaini v. Mihammad Zamir Abdi (2) on

the ground that in those cases there was no order of the

court directing attachnent but the act conplained of was an

act of the receiver hinself.

In Bhairo Prasad's case(1l) the Provincial Insolvency Act,

1907 was in operation and there a stranger to the insol vency
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conplained of an act of attachnment after the |lapse of 21
days. A Division Bench of the Allahabad H gh Court held
that the application was barred by limtation observing at
the same tinme :
"A stranger to the insolvency is not bound to
go to the Insolvency Court at all. He has the
ordinary right, which every individual has, to
seek redress in the ordinary civil courts for
any grievance or trespass to his property,
whet her conmitted by an Official Receiver or
anybody el se, but he can, if he pleases, if he
conplains _against the act of the receiver,
apply under. s. 22 to the insolvency court

itself. . ... But simlarly if he applies
under s. 22, he must conply with the terns of
s. 22."

In M. Husaini Bibi’'s case(3) certain houses
were proclaimed for sale on 14th June 1922 and
on last July the appellant, the wife of the
i nsolvent, put in a claimthat the properties
belonged to her: The i nsol vency court
referred the appellant to the civil court and
a suit was filed on 4th July 1922. The
properties were sold by the receiver on 5th
July/ before an injunction of the civil court
restaining a sale could be served on the
receiver. On 3rd August 1922 the appell ant
appl ied to the District Judge for t he
cancel| ati on S0 f the sal e. Thi s was
di sm ssed. The subject of appeal before the
(1) A 1R 1919 Al | ahabad 274.

(2) A 1.R 1924 Qudh 294.

a/67-11

A 1. R 1924 Cudh 294.

372

H gh Court was the order of dismssal. The

| ear ned single Judge relied upon Bhairo
Prasad’ s case(1) and observing that the appli-
cation presented on. 3rd of August was
apparently one under S. 68 of the Act held
that it was barred before the 3rd of August.
It was further pointed out that a stranger to
the i nsolvency may seek his redress in
ordinary civil court when aggrieved by any act
of the Oficial Receiver, or he  may apply
under S. 68 of the Act (corresponding to s. 22
of the previous Act). Reference may also be
made to an earlier decision of the
| | ahabad

H gh Court in Mul Chand v. Mirari Lal(2).
There the receiver in i nsol vency sei zed
certain novable property on the information
laid by one of the creditors as property of
the insolvents. The appellant before the Hi gh
Court <claimed that the property was his —and
presented an objecting purporting to be one
under 0. XXI r. 58 of the Code of Cvi

Procedure. This was dealt with by the Second
Addi tional Judge of Meerut on the merits who
after taking evidence cane to the concl usion
that the property seized belonged to the
i nsol vents and dismissed the appel l ant’s
application. The Allahabad H gh Court pointed
out that the appellant’s position was that of
a person -aggrieved by an act of the receiver

A
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and his renedy was by an application under S
22 of Act |11 of 1907.

These decisions, in our opinion, do not assist
the appellant on whose behalf it was argued
that an application mght be nade either under
S. 68 or under s. 4 of the Act. It is clear
from the above decisions that a per son
conplaining of the act of the receiver nay
either apply under S. 68 or proceed under the
ordinary law of the land. Section 4 does not
prescribe any application for relief under

that section. Its object is to define the
limts of jurisdiction of the courts
exercising powers in insolvency. It is not

correct to say that a person aggrieved by an
act of the receiver has the choice, of making
an _application wnder s. 4 or wunder s. 68.
Section 4 cones iinto operation whenever any
guestion of the nature nmentioned therein is
sought to be canvassed before a court

exerci si ng i nsolvency jurisdiction. Such
guestions ~may arise because of acts or deci-
sions of the receiver conplained of. A

guestion as to whether an insolvent has any
interest  in the property attached by the
receiver would fall within the purview of S
4, but the application for the adjudication of
such a question when the receiver acts
otherwise than under the order of a court
woul d be  covered by s. 68 and as  such the
period of limtation of twenty-one days would
be attracted to any such application

M. Bishan Narain referred us to a few
deci si ons of di fferent - Hi gh Court's as
illustrating his proposition that applications
are permssible under s. 4 of the Provincia

I nsol vency Act. I'n Vel | ayappa Chettiar v.
Ramanat han Chettiar (2) cited on behalf of the
(1) Al.R 1919 Al 274.
(2) 1.L.R 36 Allahabad 8.

(3) |.L.R 47 Mudras 446.

373

appellant, the facts were as follows. The
respodent obtai ned a nortgage decree against a
person who was subsequently  adjudicated an
insolvent and the Oficial Receiver  assuned
jurisdiction over his properties. VWile the
latter was taking steps to realise the assets,
the appellant asserted that sone of the
properties covered by the nortgage decree were
his and denied the right of the insolvent to
such properties, at the sanme time, preferring
a claimpetition before the Oficial Receiver.
The Receiver enquired into the sane and
al | owed it. Agai nst t hat or der, t he
nort gagee- decreehol der filed a petition before
the District Judge under s. 68 who set aside
the order of the Oficial Receiver and further
directed that the claimpetition also do stand
di sm ssed. The clainmant went up in appeal to
the Madras High Court. The |earned Judges of
the WMdras High Court said that the whole of
the proceedings was msconceived observing
that the Oficial Receiver had no power to
make any order in a claimpetition as this was
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he

above

not a power delegated to himunder s. 80 of
t he Provincial Insolvency Act of 1920.
According to the High Court, if the claimant
wanted to prevent the sale of the property as
belonging to the insolvent, he should have
applied to the District Judge direct to take
action wunder s. 4 of the Act. He did not
however do so. 1In the result, the High Court
set aside all the proceedings in the |ower
court and left the parties in status quo ante,
commenting at the sane tine, that if the
claimant found that the Oficial Receiver
proposed to sell the properties he mght apply
to the District Judge under s. 4 of the Act.
The last portion of the above paragraph was
qgquoted ~as supporting the proposition that an

application lay under s. 4 of the Act. That
is” not what the | earned Judges of the Madras
Hi gh Court neant.” |In our view, what was neant

was t hat the cl aimant m ght nake an
application “to the District Judge who would
under s.4 of the Act have jurisdiction to pass
a proper order thereon.

Qur ‘attention was al so drawn to the case of

Venkat arama v. Angat hayamal (1) where t

Madras deci sion was cited and at nore than one
pl ace, ‘the | earned Judge used the expressions
"an application under s. 4" and  "an appea

under s. . 68". Wth all respect to, the
| ear ned Judge, it seens, to us that these ex-
pressions were not accurate fors. 68 although
headed "appeals to court against receiver"
does not, as a matter of fact, use the word
"appeal " in the body of the section. The
application wunder s. 68 however in reality
amounts to an appeal to a court,/ from a
decision of the receiver but the section
itself lays down that the party aggrieved nust
"apply to the court".  Similarly, a proceeding
in which jurisdiction under S. 4 my be
exercised is not an application under S.- 4.
The proceeding has to be started by way of an
appl i cati on whenever anybody seeks to have  an
adjudi cation by the court ~of the nat ure
described in S. 4.

((1) Al.R 1933 Madras 471.

374

In this connection, our attention was drawn to
several other decisions; it is not necessary
to go into the facts of these cases. - In G N
Godbol e V. M . Nani Bai (1) and
Mut hupal ani appa V. Ranman Chettiar(2), t he
expression "proceedings under S. 4" had  been
used while in Heerabai v. Oficial Receiver. 3
) the petitioner before the Hi gh Court, nother
of the two insolvents, laid a claimto 1/3rd
share in the properties which the Oficia

Receiver sold on 16th April, 1960 purporting
to be those of the insolvents. According to
the judgnment "the petitioner filed 1.A  No.
1900 of 1960 on 28-6-1960 purporting to be
under ss. 4 and 68 of t he Provi nci a

I nsol vency Act." She also filed I. A No. 1899
of 1960 for condoning the delay in filing this
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application as ordinarily "the appeal under S.
68 shoul d have been filed by her on or before
5-7-1960". The insol vency court held in the
proceedi ngs under s. 68 that there could be no
condonation of delay but failed to ascertain
with reference to the nature of I.A No. 1900
of 1960 whether it fell under s. 4 of the
Provincial Insolvency Act. The |learned Judge
found that the petitioner had not nade any
claimbefore the Oficial Receiver and even if
she chose to make any such claim the Oficia
Recei ver had no power whatever to decide upon
such claimpetitions. |t was observed

"Therefore, an application such as |.A No.
1900 of 1960 cannot be taken in any sense to
be an appeal against the act of the Oficia
Recei'ver as such... On the other hand, when the
petitioner herein wanted that her share should

be untouched, it is certainly a case w

here the
petitioner _approached the court to determ ne
the question of her title, which it is
conpetent to do only wunder s. 4 of the
Provi nci al ~ I nsolvency Act. . Therefore, in ny
view, itis idle to contend that I.A No. 1900
falls within the purview of s.. 68, and that it
should be taken to bean appeal and not an
application whi ch is cont enpl at ed and
conpet ent under ~s.. 4 of the Provi nci a
I nsol vency Act."
It is difficult to accept the soundness of sone of the dicta
in the above judgnent. The Oficial  Receiver’'s —act in
selling the property on 16-4-1960 nay have been  wholly
wong, but if the petitioner wanted the sane to ' be set
asi de, she could either have made an application under s. 68
to the court or she could have filed a suit for relief under
the ordinary |aw of the land. She could not, after 'a period
of 21 days, start a proceeding in the insolvency / court
describing it as one under s. 4 so as to get out of the bar
of limtation inposed by S. 68. She need not~ have waited
till the sale of property. She mght have applied to the
court as soon as the receiver took the first step by
attaching the property.

(1) A 1.R 1938 Nagpur 546. (2) AIR 1941
Madr as75.

(3)A 1.R 1963 A P. 296.
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In our opinion, Jai Lal, J. <correctly pointed out. the
correl ation between ss. 4 and 68 in Daulat Ram v.
Bansil al (1). The appel | ant had a noney decree against the
i nsol vents which he executed by attachment of a noiety of a
share in a house which he all eged bel onged to the judgnent-
debt ors. This was before the order of adjudication. An
objection was raised by the respondent, Bansilal, that  he
was a purchaser for consideration of the attached property.
The obj ection having been allowed, a suit was filed under O
21, r. 63 CP.C by the attaching decree-holder and
ultimately decreed, it having been held that the sale by the
j udgrent - debtors was fraudul ent as against the creditors.
The receivers in insolvency then took possession of the
property attached by the appellant and sold the sanme in the

i nsol vency pr oceedi ngs. Bansilal thereupon nade an
application under s. 68 on the ground that the action of the
receivers was illegal. The District Judge allowed the

application holding that the decree passed in the suit under
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O 21 r. 63 was operative only so far as the execution
proceeding’s were concerned and that it did not enure for
the benefit of the other creditors. He therefore set aside
the sale by the receivers. The creditors including the
appel l ant came up in appeal fromthe order of the District
Judge. An obj ection was raised by the respondents that no
appeal lay without the |eave either of the District Judge or
of the Hgh Court. In disposing of this, Jai La], J.
observed
"I am inclined to think that though the
District Judge was moved under s. 68 which is
not one of the sections nmentioned in Sch. 1,
the investigation, which he is expected to
nake in a case |like, the present, should be
under s. 4, Provincial Insolvency Act, and any
order —passed by himunder s. 4 is appeal able
as of right to this Court."
An observation simlar to the above was nade, by the same
| earned Judge in Mil Raj v. Oficial Receiver (2 ) . This
poi nt was al'so brought out in Ganda Ramv. Shiv Nand Ganesh
Das(3). The scope of the two sections was brought out even
nore clearly in a judgnent of the Rangoon High Court in M
Sein Nu v. UM. M.(4) where it was said
" Now, s. ~ 4 defines the powers of the
I nsol'vency Court to decide questions of [|aw
and fact arising in insolvency proceedings,
but it does not |lay down how the court is to
be moved to exercise those powers. . . . . of
course, - the powers of the court in deciding
such an application are defined in.s. 4, but
this does not mean that the application itself
is made under s. 4, and clearly it cannot be
for s. 4 contains no provision as to how the

court is

(1) A l.R 1937 Lahore page 2.
(3) A 1. R 1937 Lahore 757.
(2) A 1. R 1937 Lahore 297.
(4) A l.R 1934 Rangoon 97.
376

to be noved to exercise its powers, ~and for
the node of invoking the authority of the
Court other provisions of the Act, such as ss.
53, 54 and 68, have to be consulted."
In the result, we hold that the application being one under
s. 68 was inconpetent on the ground of limtation after the
l apse of 21 days from Novenber 25, 1954. The appeal is
therefore dism ssed with costs.
R K. P.S.
Appeal dism ssed.
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