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ACT:

I ndian Trammvays Act, 1886 (11 of 1886) and Indian Railways
Act 1890 (1 of 1890)-Narrow gauge railway between Shahdara
and Saharanpur-Originally registered as-a Tramway under the
1886 Act-Rail. ways Act nade applicable to it in 1907-
Conpany whether a ’'railway’ or a 'tramway’ for the purpose
of exenption from termnal tax levied by Sahar anpur
munici pality under item 2 of Schedule B to the rules under
the UUP. Municipalities Act 1 of 1918.

HEADNOTE

The appellant conmpany ran a narrow gauge railway  between
Shahdara and Saharanpur. As it operated partly within the
Muni ci pal area of Saharanpur the Minicipal Board  of that
pl ace sought to subject railway stores and materials brought
within the nunicipal area to terninal tax as provided by the
Rul es framed under the United Provinces Minicipalities Act,
1916, as anended by Act 1 of 1918. The —exenption from
termnal tax given to railway stores and materials by item?2
to Schedule B of the said rules was denied to the appellant
conpany on the ground that it was a 'trammay’ ~and not a
"railway’ . The conpany had been originally registered in
1905 under the Indian Tramvays Act, 1886, (Act 11 of 1886);
in 1907 the whole of the Indian Railways Act, 1890, (Act 1
of 1890) with the exception of s. 135 had been extended to
t he conpany by the CGover nor - Gener al -i n- Counci |- The
Conpany’s claim that it was a 'railway’ entitled to the
exenption under item 2 of Schedule B aforesaid, was rejected
by the Municipal authorities as well as in appeal, by the
Additional District Magistrate. The conpany therefore filed
a wit petition before the High Court which was rejected.
By special |eave appeal was filed to this Court.

It was contended on behalf of the appellant that : (i) in
the absence of any special definition contained in the
provi si ons granting the exenption in guesti on, t he

expression ’'railway’ occurring initem2 of Schedule B of
the Termnal Tax Rules nust bear the commonly understood
neaning of a "carriage of passenger send goods, on iron
rails"; (ii) by virtue of the definition in s. 311(2) of the
Gover nnent of India Act, 1935, and the provi si on
corresponding to it in the Constitution viz., Art. 366(20)
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the appellant’s system though regi stered under the Tramway. %
Act, was a railway, (iii) the nere fact that s. 135 of the
Rai | ways Act had not been applied to the appellant’s system
was not a decisive factor against the appellant as assumed
by the High Court. It was not in dispute that appellant’s
system had all the features of a railway.

HELD: Neither the Muinicipal Act nor the Termnal Tax

Rul es give any special definition of the expr essi on
"railway’ and there is nothing in the said Act or Rules to
indicate that the word "railway’ in item2 of -Schedule B is
used only to refer to a '"railway’ registered under the Rail -
ways Act or to limt the generality of the expression
"railway’ in any way. ‘Under those circunstances, if the
appel lant was a 'railway’ in fact., as commonly understood-
there did not appear to be any controversy on the point-it

woul d be a railway notw thstanding the fact that it was rep

Cl1./67-3

244

gistered ‘as a ’'tramway’ under the Trammays Act. The
| egi sl atureitself had applied the provisions of the Railway
Act to the appellant, and the 'appellant also satisfied the
definition of a 'railway” under the Governnent of India Act,

1935 and the Constitution. [254B-D

If the appellant was a 'railway’ otherwise, the nere fact

that the provisions of s. 135 of the Railways Act had not
been applied to it, was of no consequence. [251H]

Bl ackpool and Fl eetwood Tranroad Conpany v. Thornton Urban
Council, L.R [1907] 1 K B.D. 568, Thornton Urban Council v.

Bl ackpool and Fl eetwood Tranroad Conpany, L.R  [1909] AC.

264 and Tottenham Urban Council v. Metropolitan Electric
Tramnays, Ltd., L.R [1913] A.C. 702, referred to.

JUDGVENT:

Cl VI L APPELLATE JURI SDI CTI ON: Civil “Appeal No. 1323 of

1966.

Appeal by special |eave fromthe judgnment and order  dated
Septenber 10, 1965 of the Allahabad H gh Court in  Cvi
M scel | aneous Wit No. 3567 of 1965.

Niren De, Addl. Solicitor-CGeneral and N. H Hi ngorani, for
the appel | ant.

R K Garg, D. K Agarwala and M V. Goswam, for respon-
dent No. 1.

The Judgnent of the Court was delivered by

Vaidialingam L In this appeal, by special leave, the short
guestion, that arises for consideration, is as to whether
the appellant railway is entitled to claim exenption  from
paynment of terminal tax, under item 2, of Schedule B, of the
rules franed by the Minicipal Board of Saharanpur. The
appellant will be so entitled, if it is held to be 'a
railway’, as contended, on behalf of the appellant.

The Hi gh Court of Allahabad, in its order and judgnent,
under appeal, has held that the appellant is not a railway,
but only a tramway and, as such, not eligible for exenption,
fromthe tax, in question. The short facts, leading to this
appeal, my now be briefly set out. The appellant is a
limted liability company; and it runs a railway, between
Shahdara, in Delhi, and Saharanpur, in the State of Utar
Pradesh-a di stance of about 95 nmiles or 148.865 kilo neters.
The appellant conpany al so operates within the municipa
area of Saharanpur. The conpany was, originally, registered
as a trammay, under the Indian Tramvays Act, 1886 (Act Xl of
1886) (hereinafter called the Trammays Act), on Novenber 20,
1905. By Notification, No. 5752, dated July 5, 1907, the
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Governor General in Council extended to the appellant
conpany, the whole of the Indian Railways Act, 1890 (Act |
of

245

1890) (hereinafter called the Railways Act), excepting the
provi sions of Section 135.

The Muinicipal Board of Saharanpur, the first respondent
herein, inposes a termnal tax, under the provisions of s.
128(1)(xiii) of the United Provinces Minicipalities Act,
1916, as anended by Act | of 1918. Under the said Act, the
first respondent has prohibited the inmportation of goods,
within the local limts of the Saharanpur Muinicipality, by
rail, until the tax leviable thereon, or in respect thereof,
has been paid, in accordance with the provisions of the Act
and the Rules. The Board has also framed rules for the
assessment and col |l ection of Term nal Tax, as authorized by
the CGovernment Notification No. 856/ X -D.T. 3, dated May 1,

19109. The rules have been anended, as per anot her
notification, No. 5965/ Xl -D.T. 3, dated Septenber 21, 1939.
Item 2, of Schedule B, of, these rules, provides for a |ist

of articles being exenpted from paynment of Termi nal Tax.
The said itemis as fol lows :
"Railway stores and materials, which are
requi red for wuse on Railways, whether in
construction, maintaining or working the sane
and which are not renoved outside the Railway
 and boundaries but not stores inported into
Muni ci pal limts for purchase and consunption
by Railway enployees nor stores wth which
Rai | way . Cooperative Stores are stocked for
sale to Menber."
It is the claimof the appellant that, till 1961, the first
respondent has never inposed any termnal tax, on ‘'railway
stores and materials’ required for use on the railway of the
appel l ant company, for the purposes mentioned in item?2 of
Schedule B. But, for the first time, in January 1962,
according to the appellant, the first respondent inposed tax

on such stores and attenpted to nake the appellant |iable.
The appellant conpany protested against this levy, on the
ground that, it being a railway, was entitled to the
exenption provided in respect of “‘railway stores and
materials, which are required for use on railway . But, the
first respondent, by its order, dated October 11, 1962,
over-ruled the appellant’s objections in this regard. An

appeal, taken by the appellant conpany, to the  Additiona

District Magistrate, Saharanpur, under s. 160 of t he
Municipalities Act, read with the relevant Rules, did not
nmeet wth success, as the said Magistrate rejected the
appeal, by his order dated May 25, 1965.

The appellant conpany filed Cvil Mscellaneous Wit No.

3567 of 1965, in the H gh Court of Allahabad, challenging
the levy of terminal tax and claimed exenption, under item
2, of Schedule B, referred to earlier. The |learned ' Judges
of the Allahabad Hi gh Court, by their judgnent, dated
Sept enber 10, 1965, dism ssed

246

the wit petition. They were of the view that the appell ant
conpany was not 'a railway’', but 'a tramway’ constructed
tinder the Tramways Act. In this connection, the |[earned
Judges adverted to the Railways Act, which defines both the
terns 'tramnay’ and ' railway’. It is their viewthat when
a trammay and a railway, are both separately defined in an
Act, a trammay cannot also be a railway.

The | earned Judges, of the High Court, then referred to the
fact that so far as the appell ant conpany was concerned, the
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Central Governnent had not applied s. 135 of the Railways
Act, though all the other provisions of that Act had been
appl i ed. They further held that a nmere application of the

Rai |l ways Act, in whole or in part, to a trammay, wll not
convert the trammay into a railway and that, in order to be
a railway, it has to be opened, in accordance wth the

provisions contained in Chapter 1V, of the Railways Act.
So, they concluded that, inasnmuch as the appellant railway
was not opened, in accordance with the provisions of the
Rail ways Act, it had been, from its inception, and it
continued to be, not a railway, but only a trammay. On this
line of reasoning, the Hi gh Court further held that in the
rul es franed by the ‘Municipal Board, the expr essi on
"railway’ mnust be intended to refer only to ’'railways’
comng under the Railways Act, and could not include a

"tramnay’', like the appellant, opened under the Tramways
Act . In consequence, ~the claim of the appellant, for
exenption, was,  according to, the Hgh Court, rightly

rejected 'by the authorities. The result was the dismssa
of the appellant’s wit petition, by the H gh Court.

W shall - nowrefer to the nain features of the appell ant
conpany. The appellant railway is worked by steam or other
mechani cal power, and-is not wholly within a Minicipal area.
The railway |ine conprises narrow gauge track of 2 6" gauge,

and consists of /main line, transportation sidings and
commercial sidings. M |ine passes through four districts
Vi z. Sahar anpur, | Muzaffarnagar, Meerut and- Delhi, wthin
the provinces of Utar Pradesh and Del hi. The system has

about 155 level crossings, conprising of Special dass, A-
class, B-class and C-class. Sone of the |level crossings are
provided with signalling andinterlocking arrangenents and
the systemtakes in 406 bridges, and 26 railway stations’ in
all. The bridges and culverts are nmintained, in accordance
with the instructions contained in Wy and Wrks Mnual’ of
the Indian Railways, and the railway stations are fitted
with Morse speakers and instruments, for working trains, as

per general rules applicable torall railways. There is
annual inspection of the railway line, by the Additiona
Conmi ssi oner of Rai | ways Safety, appoi nt ed by t he
Gover nnment , to i nspect Indian “Railways. There are

-arrangements for through booki ng of goods and passengers.
From

247
what is stated above, it will be seen that the appellant
conpany is a ’'railway’, as comonly .understood, and

described in ordinary parlance.
The Tramways Act was an Act passed to facilitate the con-
struction and to regul ate the working of Tramways. Secti on
3(5) defines "tramnay’ as follows :-
" "tramnay' neans a trammay havi ng one, two or
nore rails, and includes-
(a)any part of a trammay, or any siding,
turnout, connection, line or track belonging
to a tramway
(b) any electrical equipnent of a tramay;
and
(c) any electric supply-line transnitting
power from
a generating station or sub-station to a
trammay or froma generating station to a sub-
station fromwhich power is transmtted to a
trammay. "
The expression ’'order’, under s. 3(6), nmeans an order
aut hori zing the construction of a tramway under the Act, and
includes a further Oder substituted for, or anending,
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extending or varying, that order. There are various other
provisions in this Act relating to the construction and
mai nt enance of tramnays, orders authorizing the construction
of tramways, and other incidental matters.
The Railways Act was an Act to consolidate, anmend and add to
the lawrelating to Railways in India. Section 3(1) defines
"tramway’ as neaning a trammay constructed under the
Tramways Act. or any special Act relating to tramays.
Section 3(4) defines '"railways’ and is as follows
" railway’ means a railway, or any portion of
a railway, for the public carriage of
passengers, animals or goods, and includes-
(a)all land within the fences or ot her
boundary marks indicating the [imts of the
| and appurtenant to a railway;

(b)all 1ines-of rails, sidings or branches
wor ked over for thepurposes of , or in
connection with, a rail way;

(c)all st ati ons, of fices, war ehouses,

whar ves, wor k- shops, nanuf actories, fixed plant
and nmachi nery and ot her works constructed for
the purposes of, or in connection wth, a
rail way; and
(d) all ferries, ships, boats and rafts
which are used on inland waters for the
purposes of the traffic of a railway and
bel ong to or are hired or worked by the autho-
rity admnistering the railway."
248
This Act also contains various provisions relating to the
opening of railways, inspection of railways, -construction
and mai ntenance of works, working of railways and  severa
other incidental matters. Section 135, occurring in Chapter
X, containing suppl enental provisions, relates to taxation
of railways by local authorities: That section reads :
" 135. Notwi t hstandi ng anything to the
contrary in any enactnment, or in any agreenent
or award based on any enactnent, the follow ng

rules shall regulate the levy of taxes in
respect of railways and fromrailway admnis-
trations in aid of the funds of | ocal
authorities, nanely :-

(1)A railway admnistration shall not be
liable to pay any tax in aid of the funds  of
any local authority unless t he Centra
CGover nirent has, by notification in t he
Oficial Gazette, decl ar ed t he rail way

adm nistration to be liable to pay the tax.
(2)Wile a notification of the Central
CGovernment under clause (1) of this section is

in force, the railway administration:.shall be
liable to pay to the local authority  ‘either
the tax mentioned in the notification or, in

lieu thereof, such sum if any, as an officer
appointed in this behalf by the Centra
CGovernment nmay, having regard to all the
circunstances of the case, fromtine to time
deternmine to be fair and reasonabl e.

(3) The Central Government may at any tine re-
voke or vary a notification under clause (1)
of this section.

(4) Not hi ng in this section is to be
construed as debarring any rail way
adnministration fromentering into a contract
with any local authority for the supply of
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water or light, or for the scavenging of
railway premises, or for any other service
which the local authority nmay be rendering or
be prepared to render within any part of the
| ocal area under its control
(5)’ Local authority’ in this section neans a
local authority as defined in the Genera
Cl auses Act, 1887, and includes any authority
legally entitled to or entrusted wth the
control or rmanagenent of any fund for the
mai nt enance of watchnmen or for the conservancy
of a river."

The point to be noted, in this provision, is that unless a

notification has been issued by the Central Governnent,

under sub-s. (1) of s. . 135, decl aring a rail way

administration to be liable to pay a tax, a railway

adm ni stration shall not be liable to pay any tax in

249

aid of the fundsof any local authority. Section 146,

gi ving power to the Governnment to extend the Railways Act to

certain tramways, is as follows:
"146. (1) This Act or any portion thereof nay
be extended by notification in the Oficia
Gazette
(a) toany trammay which is wholly within a
nmuni ci pal area or which is declared not to be
a railway under clause (20) of article 366 of
the Constitution, by the State Governnent; and
(b) to any other trammay, by the Centra
Gover nment..
(2) This section does not apply to any
tramvay not
wor ked by steam or ot her nechanical power."
W have already pointedout that all the
provi sions of the Railways Act, except s. 135,
have been extended to the appell ant conpany.
The next enactment to be referred to/ is the
I ndian Railway Conpanies Act, 1895 (Act X of
1895), which provided for the paynent, by
rail way conpani es, registered under the |ndian
Conpanies Act, 1 882, of interest out  of
capital during construction. Section 2(1)
defines ’'railway’ as neaning a railway as
defined in s. 3, cl. (4) of the Railways Act.
Section 3 provided for a -railway conpany
payi ng interest on its paid-up share -capital,
out of capital, for the period, and subject to
the conditions and restrictions contained in
that section. There are other consequentia
provisions, in this Act.
The I ndian Tramways Act, 1902 (Act |V of 1902)
was one to apply the provisions of the  |Indian
Rai | way Compani es Act, 1895, to «certain
trammay conpanies. The preanble to this Act
IV of 1902, stated that it was expedient to
apply the provisions of the Indian Railway
Conpani es Act, 1895, to conpanies forned for
the construction of trammays 'not differing in
structure and working from light railways’.
This preanble will clearly show that, even as
early as 1902, the Legislature considered that
though certain systens were called 'tramways,
substantially t hey did not differ, in
structure and working, fromlight railways.
The expression ’'railway’ is defined, in s.
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311(2) of the Governnment of India Act, 1935,
as follows :-
" railway’ includes a tramway not wholly
within a nunicipal area."”
It is to be noted that if a system though a
trammay, is wholly not within a nunicipa
area, that systemw !l be a 'railway’. Entry
250
58, of List 1 (Federal List) of the Seventh Schedule to the
1935 Act, was :
"Term nal taxes on goods or passengers carried by railway or
air; taxes on railway fares and freights."
It is, again, to be noted, that under this Entry, in respect
of a trammay, which is not . wholly within a nmunicipal area

and which will, therefore, be a 'railway’, under s. 311(2),
the levy of term nal tax on goods or passengers carried by
such a system wll be within the conpetence of the Federa

Legi sl ature.

Under Art. 366(20) of the Constitution, the expression ’'ra
lway’ is dealt with, as follows :

" railway' does not include-

(a) a trammvay wholly within a municipal area, or

(b) any other line of comrunication wholly situate in one
State and declared by Parliament by ‘law not to be a
railway."

It may be noted here that the appellant’s system does not
come within the exclusions mentionedin cls. (a) or (b) of
this definition. ‘Entry 89 of List 1 (Union List), of the
Seventh Schedule to the Constitution, is as follows :

"Term nal taxes on goods or passengers, carried by railway,
sea or air; taxes on railway fares and freights.™’

It may be noted that the conpetent |egislative body to |evy
terminal taxes on goods or passengers, carried by the
appellant’s system which will be-a 'railway’, under Art.
366(20), is the Parlianent.

The only other Act to be referred to is the Railways (Loca
Aut horities’ Taxation) Act, 1941 (Act XXV of 194 1 ), which
was an Act to regulate the extent to which railway  property
shall be liable to taxation inmposed by an authority.
Secti on 3(1) of that Act provided that a rail way
adm nistration shall be liable to pay any tax in aid of the
funds of any local authority, if the Central Government, by
notification in the Oficial Gazette, declared it tobe so
Iiable. Section 4 provided for the Central Governnent, — by
notification in the Oficial CGazette, revoking -or varying
any notification issued under s. 135(1) of the Railways Act.
The | earned Additional Solicitor-General, appearing for the
appel l ant, pointed out that the expression 'railway’ had not
been defined in the United Provinces Miunicipalities Act, or

in the Terminal Tax Rules. 1In the absence of any  specia
definition contained in the provisions, granting t he
exenption, in question, the expression 'railway’, occurring

in item?2, of Schedule B, of the Term nal Tax Rules, ' mnust
bear the commonly understood meaning of 'a carriage  of
passenger and goods, on iron rails’'. By virtue of the
definition, ins. 311(2) of the 1935 Act, and the provision
251

corresponding to it, in the Constitution, viz., Art.
366(20), the appellant’s system though registered under the
Tramvays Act, was a railway. The nere fact that s. 135, of
the Railways Act, had not been applied to the appellant’s
system is not a decisive factor against the appellant, as
had been assumed by the H gh Court. 1In view of the various
features of the appellant’s system and pointed out by us
earlier, it 1is argued that the appellant’s system is a




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 11

"railway’, both in law and in fact. It satisfies all the
ingredients of a railway and, if that is so, the appellants
are entitled to the exenption provided for, under item2 of
Schedul e B, of the Terminal Tax Rul es.

On the other hand, M. Garg, |earned counsel appearing for
the respondent Board, pressed before us for acceptance the
various reasons, given by the High Court, for holding that

the appellant is not entitled to claimbe exenption. In
particul ar, counsel pointed out that there were t wo
different enactnments, one dealing with 'trammays’ and the
other with ’'railways’, being the Tramways Act and the

Rai | ways Act, respectively. Therefore, there were two diff-
erent systens, under two different names, nanely ’'trammays’
and ’'railways’, which was clearly known to the authorities
concerned at the tine when the Terminal Tax Rules were
framed, and so when the expression 'railway was used in the

exenption clause, it nust have been the intention of the
franers of the Rulesto bring, withinits anmbit, only the
"rail ways’ constructed wunder’ the Railways Act . The
appel | ant’ s-system though called a 'railway’ and though it
m ght have ill-the features of i~ railway, it is pointed out,

neverthel ess, that inasnuch is it has been constructed under
a different enactnent, viz., the Trammays Act, it cannot be
treated as a ’'railway’ for the purposes of the exenption
Counsel also stressedthat s. 135 of the Railways Act had
not been applied to the appellant.

W are not inpressed with the approach nade by the |[earned
Judges of the High Court, for negativing the claim for
exenption, made by the appellant.” It nust be borne in mnd
that the expression 'railway has not been defined either in
the concerned Municipalities Act, orthe Rules; if  such

is the case., the definition nmust hold the field. Going by
the definition of the expression ' railway’, containedin s.
311(2) of the Governnent of India Act, 1935 and the
correspondi ng provision in Art. 366(20) of the Constitution

the appellant’s systemis a 'railway’. Al the provisions
of the Railways Act have been extended to the appellant,
excepting s. 135. In our opinion, if the appellant 'is a
"railway’, otherwise, the nere fact that the provisions of

s. 135, of the Railways Act, have not been applied, is of no
consequence. W have already referred to the fact, which is
not in dispute, that the appellant’s railway passes through
four districts in U P. and

252

Del hi, and that it has got all the features of arailway, as
ordi narily under st ood.

In this connection, we may refer to certain Engl i sh
deci sions, where the claim nade on behalf of a system .  for
being taxed at a concessional rate, had cone up for
consi derati on.

In Blackpool and Fleetwood Tranroad Conpany V. - Thornton
Urban Council (1), the Court of Appeal had to consider as to
how far the Bl ackpool & Fleetwood Tranroad Conpany, the
appel | ant before them was entitled to the assessnent, ata
lower rate under s. 211 (1) (b), of the Public Health Act,
1875 (38 & 39 Viet. c. 55). The nmaterial portion of that
section was :

"the occupier of any land . . . used only as a
canal . . . or as a railway, constructed under
the powers of any Act of Parlianment, for
public conveyance, shall be assessed in

respect of the same in the proportion of one-
fourth part only of the net annual value
t hereof . "

The question was as to whether the appellant, in that case,
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was a ’'railway’, to whomthe said provision would apply.
The appellant conpany had constructed and nmaintained a
tranroad connecting two systens of tramways, under the | oca
Acts of 1896 and 1898. Various provisions of the Railways
Cl auses Consolidation Act, 1845, had been applied to the
tranroad. The tranmroad, in that case, was on rails laid on
sl eepers, fenced off from adjoining |and, excepting at the
| evel crossings of roads. The Divisional Court had rejected
the claim of the appellant; but the Court of Appeal held
that the tramroad was land ’'used only as a railway
constructed wunder the power of an Act of Parlianent for
public conveyance, within the neaning of s. 21 1 (1)(b) of
the Public Health Act, 1875, and that the conmpany was,
consequently, entitled to be assessed, in respect of the
said ’'railway’', at onefourth of its net annual val ue. The
appel  ants contended that the tranroad was and could only be
worked as a railway and was, inn fact and in law, used as a
rail way, and, in consequence, they urged that the tranroad,

mai ntained by them is 'land used only as a rail way. The
Court of ‘Appeal noted that the rails were raised and laid on
sl eepers, just as arailway is laid, and that was the nain
di stinction between the appellant’s system and a tramay,
which ran along public streets and in grooved rails. No
doubt, it was pointed out for the Urban Council, that the

appel | ant conpany had been incorporated under the Tramways
Act and the very fact that certain provisions of the Railway
Cl auses Consolidation Act were appliedto the appellant’s
system showed that the appellant was not a railway. The
Court of Appeal held that it was inpossible to  distinguish
the piece of tranroad, owned by the

(1) L. R [190711 K. B.D. 568.

253

appel lants, froma railway and that the exenption provided
for in the Public Health Act applied to the tranroad of the
appellants as it would, to any ordinary railroad passing
through parts where it was not deriving the full |/ benefit
fromthe district rates in those parts. The Court of Appea
also rejected the contention of the Urban Council ‘that the
tranroad, owned by the appellants could be treated as a
"railway’ only for particular purposes, and-not for the
purpose of claimng the exenption under the Public Health
Act; because, according to the Court of Appeal, a readi ng of
s. 211 (1) (b) of the Public Health Act, showed that it

applied to land used as a railway, i.e., constructed as a
railway in fact.
This decision was taken up in further appeal, before the

House of Lords, whose decision is reported as Thornton Urban
Council v. Bl ackpool and Fl eetwood Tranroad Conpany(1l), and
the decision of the Court of Appeal was confirned. In the
course of the judgnent, after referring to s. 211 of the
Public Health Act, Lord Macnaghten observed, at p. 267
"Now it cannot be denied that the rails on
which the trancars run, with the enbanknent or
foundation on which they rest, and everything
that supports them do forma road or way, and
that that road or way was constructed under
parliamentary powers for public conveyance.
Is it "arailway’? There is nothing in the
Public Health Act, 1875, or in the earlier
Acts, in which the sane provision is found, to
confine the word ' railway’ as used in those
Acts to a particular kind of railway, or to
l[imt the generality of the expression in any
way." Hi s Lordship, further observed at p. 268
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"It seens to ne that if it isa railway in
fact, not differing fromother railways in any

material particular, it is nonetheless a
railways because the pronmoters in their
special Act chose to call it a ’tranroad -a

very convenient termto use for the title of
their Act and the nane under which they sought
i ncorporation. Nor is it the less a railway
because some only of the sections of the
Rai | ways Cl auses Consolidation  Act are
i ncorporated in the special Act, or because,
if one did not know what the thing really was,
the | anguage used for the purpose of applying
the sections which are incorporated m ght seem
to inport-that it was not, properly speaking,

a railway at —all. You nmust look at the
special Act to see that it confers t he
appropriate powers of construction. Every-

thingelse inthe Act is, |I think, beside the
guesti on whi ch this House has now to

deternm ne. "
(1) L. R [1909] A C. 264.
254

In our opinion, the observations of the House of Lords, ex-
tracted above, are apposite, to the case on hand. W have
al ready pointed out that neither the Minicipal Act, nor the
Terminal Tax Rules give any special definition of the
expression 'railway’, and, so far as we could see, there is
nothing in the said Act or the Rules to indicate that the
word ‘railway’, initem2 of Schedule B, is used only to
refer to a "railway’ registered under the Railways Act or to
[imt the generality of the expression 'railway’ in any way.
Under those circunstances, if the appellant is a ’railway’
in fact, as commonly understood-there does not appear to be

any serious controversy on that-point-it will be a ’'rail-
way', notwithstanding the fact that it is registered as a
"tramway’', under the Tramways Act. The legislature itself

has applied the various provisions of the Railways Act to
t he appel lant, and the appellant also satisfies t he
definition of a 'railway’ under the Governnent of India Act,
1935, and the Constitution. The provisions of the Indian
Rai | way Conpani es Act, 1895, have al so been applied to the
trammays constructed, under the Trammays Act, by the 1ndian
Tramway Act of 1902. The second preanble to the last
nmentioned Act, clearly shows that the trammvays, to which the
I ndi an Rai l way Compani es, Act was nmade applicable, '#,10 not
differ in structure and working fromrail ways’.

The object underlying the exenption under item?2, of Sche-
dule B, to the Terminal Tax Rules, is also not far to  seek

The railways pass through areas where it is not deriving the
full benefit of all the amenities provided by the “Minicipa

Boards. Therefore, in our opinion, the appellant satisfies
the definition of a ’'railway’, so to be entitled to the
exenption provided under item 2 of Schedule B

Before we close the discussion, we ",ill also refer to the
deci sion of th- House of Lords in Tottenham Urban Council v.
Metropolitan Electric Trammays, Ltd.(1). The sanme question
regarding the eligibility of a ’'trammay’ for exenption,
under s. 21 1(1)(b) of the Public Health Act, 1 875, came up
for consideration in that case. Fromthe judgnment, it wll
be seen that the conpany were working, as a connected

system a trammay and a |light railway, whi ch wer e
constructed in and along certain public streets and roads,
in the district of the urban Council.- The ’'trammay’ was

constructed wunder the Trammay Acts and Oders and the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 11

"railway,’ under the Light Railways Act, 1896. Both were
identical as to the nmobde of construction and nmaterials used.

The claim of the conpany in respect of the ’'railway’ , as
such, for assessnment at a lower rate. was accepted; but, so
far as the 'tramway’ ", as concerned, the House of Lords held

that it is not a ’'railway’, within the meaning of s. 21
1(1)(b), of the Public Health Act, 1875. The

(1) L. R [1913]1 A C 702

255

reason given by the House of Lords, for not accepting the
claim of the tramway, was that in the great bulk of public
legislation, relating to railways, the |legislation has
universally been wunderstood and interpreted by Courts as
applying only to that which is popularly known as a

"railway’, and not tothat which is Popularly known as a
"tramway’ . And special enphasis is laid by the House of
Lords that the |egislature has used the word 'railways and
not 'railways and trammays’, in's. 211 of the Public Health
Act, 1875,

We are only adverting to this decision to show that, on the
basis of an interpretation placed by the Courts, the House
of Lords held that the word ’'railways’, in the Public Health
Act, 1875, wll not take'in ’'trammays’. But, no such
circunst ances, as pointed out by the House of Lords, in the
sai d decision, exist in the present case before us. On the
other hand, the position is -exactly the opposite, as wll
be seen fromthe CGovernment of India Act, 1935, and the
Constitution. Even appl yi ng the popul ar test, adopted by
the House of Lords, in this case, the appellant is
undoubtedly a .railway’ .

In our opinion, the principles laid down by the House of
Lords in Thornton Urban Council v. Bl ackpool and Fl eetwood
Tranroad Conpany(1l), apply to the particular matter on hand
and, we hold that the appellant, being a ’'railway’, is
entitled to the exenption under-item?2, of Schedule B, to
the Termnal Tax Rules, in question

We, accordingly, allow the appeal (and set aside the /judgnment
of the Hgh Court, and further direct that a wit/ wll
i ssue, as prayed for by the appellant. The appellant wll
be entitled to its costs, fromthe first respondent, both in
this Court and in the H gh Court.

G C Appea
al | oned.

(1) L. R [1909] A C 264.

256




