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ACT:

I ndian Railways Act, 1890, ss. 29 and 41--Charges nmade by
Rai | ways for nmaintenance, etc. of "assi sted si di ng"
constructed to facilitate goods traffic and for shunting
wagon to and from conpanys’ ~mll-Services rendered by

Rai | ways not under any statutory duty but~ under private
agr eenent - Rai | ways gi ving notice of enhancenent of
char ges--Wiet her such charges fall within expression 'any
other charge’ in ss. 29(2) and 41 (1)  (c). Therefore
whet her conplaint alleging charges unreasonable 'can be
entertained by Railway Rates Tribunal under s. 41(1)(c).

HEADNCTE
The predecessor of the appellant Railway entered into an
agreement in November, 1933, with the respondent conpany,

which bad a |arge sugar mll, for the construction of two
"assisted sidings" to facilitate the novenment of  goods
traffic to and fromthe sugar mll. Under the agreenent,

part of the expenditure was net by the conpany and it was
provided that the conpany woul d pay an annual contri bution
to the Railways for the use of the Railway portion of the
siding and in lieu of paying separately the ‘interest. and
mai ntenance cost of the siding. It was further provided
that in the event of the contribution not being sufficient
to neet the cost of the working of the siding, the- Railway
was entitled, on giving six nonths’ notice, to nodify the
contribution and charge the conpany such hi gher anmpunt ‘as it
may consider necessary. By virtue of another arrangenent
between the Railway and the Conpany, at the conpany’s
request, the Railway would arrange for the shunting of
wagons fromthe Conpany’s factory yard to the Railway |ines
and for doing so, the Railway woul d charge the conpany -a
shunting engi ne charge calculated at a fixed rate per hour

"In February 1958, the Railway gave notice of increased
charges to be paid instead of the fixed contribution. It
al so demanded an increased shunting engine charge. The
conpany thereupon filed a conplaint under s. 41( 1) (c) of
the Indian Railways Act, 1890 before the Railway Rate,-.
Tri bunal at Madras, claimng that the charges claimed by the
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Rai | way were unreasonabl e and requesting the Tribunal to fix
reasonabl e charges in exercise of its powers under s. 41(3)
of the Act. The conplaint was contested by the Railway on
the grounds (i) that the charges to which the conplaint
rel ated were in respect of services that the Railway was not
under any statutory duty to render to the company and was
rendering them under private agreenent with the conpany;
consequent |y, such charges did not fall wi thin t he
expression any other charge’ ins. 41 (1) (c) and therefore
no conpl aint could be filed under s. 41 challenging them on
the ground of being unreasonable; (ii) that the burden of
proving the charges were unreasonable was on the conpany
which had not been discharged and the Tribunal was not
conpet ent to call upon. the Railway to prove t he
reasonabl eness of the charges and to -reduce the charges
only on the ground that the Railway had failed to establish
their reasonabl eness; and (iii) that the charges demanded by
the Railway were

220

in fact reasonable and shoul d not be reduced. The Tribuna
rej ected the Appellants’ contentions and revised the charges
on the basis of the evidence adduced before it. On appea
to this Court.

HELD : (i) The charges in question were covered by the
expression "any other charges" ins. 41 (1) (c) and the
conplaint in the present case "was rightly  entertai ned by
the Tri bunal

The only charges which could be said to relate to the
di scharge by the Railway of its- statutory duties would be
those fixed wunder s. 29(1) of the Act in respect of a
commodity carried by the Railway over its own lines. It s
clear that a conplaint under s. 41(1)(b) 'relates to fixa-
tion of arate relating to charges nentioned in 's.29(1),
while s. 41(1)(c) relates to a conplaint in respect of any
other charges nentioned in s. 29(2). ~The expression "any
ot her charge" used in ss. 29(2) and 41(1)(c) cannot be given
the narrow neaning of covering a/charge in respect of the
statutory duty of the Railway so as to exclude charges' nade

or levied for all other services. It nust necessarily cover
charges which are not included in s. 29(1 ) and s. 41 (1 )
(b). It was immterial that the charges being | evied by the

Railway arose only as a result of a voluntary agreenent
which the Railway, at its option, m ght have refused

-to enter into. [226H, 227B, E-F]

Hal sbury’s Laws of England, 2nd Edn,. Vol. 27,  Paras 434
and 436 at p. 196; referred to.

(ii) The figures of the proposed increase in charges given
on behalf of the company,, which were challenged in_ the
conplaint, did prima facie indicate that the rates fi xed and
demanded were unreasonable. |t could not therefore be held
that the Tribunal committed any error in going “into the
evidence given on behalf of the Railway and arriving at
reasonable rates after a full consideration of that evidence
and the evidence tendered on behalf of the conpany. [229E
F-g

(iii) It was necessary to include a margin of profit in
the "shunting engine charge" fixed by the Tribunal and (upon
an exam nation of the evidence to revise the siding charges.
the Court therefore itself fixed the rates for the charges
to be levied by the Railway.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 610 of
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1965.

Appeal by special |eave fromthe judgnent and order dated
December 31, 1963 of the Railway Rates Tribunal, Madras in
Conpl aint No. 1 of 1962.

N. S. Bindra, R H Dhebar for R N Sachthey, for the
appel | ant .

A K.  Sen, B. P. Maheshwari and R K. Chaudhary, for the
respondents.

The Judgnent of the Court was delivered by

Bhargava, J. Belsund Sugar Co. Ltd., Riga, (hereinafter
referred to as "the Conpany") was incorporated in the vyear
1932. Soon after the incorporation of the Conpany, the
Conpany established a fairly large sugar mll near railway
station Riga. This

221

station was on the railway line of the Bengal and North
Western Railway which, at that tine, was owned by a limted
Conmpany known _as the Bengal 'and North Western Railway
Limted. ‘At Riga railway station, the Railway had two nmain
i nes running one al ong the passenger platform and another
forming a loop against it running parallel to the first line
with points on both sides of the platformfor -taking the
railway trains to line 2 when arriving fromeither direction
at Riga railway station.. For the sake of convenience, the
line along the passenger platformwll be referred to as
line 1, and the other main line formng the |oop as line 2.
In addition, there was a goods platformand-a |ine was run
connecting line 1 to the line along the goods platform from
both directions. That line is to be referred to hereinafter
as line 5. Since the sugar factory of the Canpany was
established close to R ga -station, considerable goods
traffic started being received for the Conpany and, at the
same time, goods traffic was al so booked by the Conpany for
outward transmnission fromthis station. ~During the crushing
season, a |l arge nunber of wagons | oaded with sugarcane used
to be received and, under the existing constructions of the
Rai | way, delivery of the sugarcane had to be taken from the
goods wagons on line 5 at the goods platform Since the
traffic was considerable, it becane inconvenient and,
consequently, an arrangenent was entered into between the
Rai lway and the Conpany for construction of two sidings,
described as assisted sidings. In pursuance of this
arrangenent, two further lines (hereinafter referred to
lines 3 & 4) were laid between lines 2 and 5 running
parallel to these lines. Trains fromline 1 could be taken
to lines 3 and 4 fromboth directions in the same manner as
they could be taken to line 5. At the time of construction
of these assisted sidings represented by lines 3 and 4, an
agreement was entered into between the Railway and the
Conpany on 21st Novenber, 1933. Under that agreenent, part
of the expenditure on the construction of these -assisted
si di ngs was nmet by the Conpany, while part of the
expenditure was incurred by the Railway. It was agreed in
that agreenment that the Conpany will pay in advance, in two
equal half-yearly installnents on the first day of April and
the first day of October respectively in each hal f-year, a
fixed contribution of Rs. 709/8/- per half-year to the
Railway for the use of the railway portion of the siding.
The agreenent proceeded to |ay down that the paynent of this
contribution by the Conpany was to be taken in lieu of
payi ng separately for interest on, and cost of nmaintenance
of , the permanent-way, points and crossings and interl ocking
connected therewith and for freight on the traffic over the
si di ng. It was further agreed that, in the event of the
above contribution not being sufficient to neet the cost of
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the working of the siding, the Railway was entitled, on
giving six mnmonths’ notice of its intention to do so, to
nodi fy the above contribution and charge the Conpany such
hi gher anount as it may

222
consi der necessary to nmeet the increased cost of working.
Further railway lines were also laid from Riga railway

station up to the factory of the Conpany. A line ran from
the junction of lines 3 and 4 on the western side of the
station in a sem-circular |oop and then entered the factory
of the Conpany where the line was connected to four
different lines. This line, running fromthe junction up to
a point where there was further bifurcation of lines, wll
be referred to as line 6. At the end of line 6, this Iline
was connected to two |lines, one situated to the south, and
the other to the north. ~There was also a loop forned by
connecting the northern line to the southern line by anot her
connecting line.~ This loop is to be referred to as line 7.
Lines 6 'and 7 were laid at the cost of the Conpany. The
arrangenent-was that the Conpany was to take delivery of its
sugar cane wagons as well as all other goods on lines 3 and 4
at the assisted sidings.” Thereafter, it was the duty of the
Conpany to unload the wagons there, or to have them rolled
into their own factory yard. It appears that the Conpany
purchased a railway engine and used it for taking the | oaded
wagons to the factory and bringi ng back the unl oaded wagons
to these lines 3 and 4. For outward traffic also, the enpty
wagons often used 'to be loaded in the factory yard and
brought by the factory engine to Riga railway station. On
sone occasions, the wagons were taken by being pushed by
manual | abour instead of using the engine. A third
alternative was that the Conpany woul d request the " Railway
to arrange for the shunting of their wagons fromlines 3 and

4 to the factory yard. VWenever thi's arrangement was
adopted, the Railway charged the factory for this  service
render ed. It appears that between the years 1956-57 to

1958-59, the Railway used to charge the Conpany at the rate
of Rs. 18/ per hour, conputing the time taken by the shunting
engine in conpleting the work of .the Conpany. The time
conput ed began when the shunting engine cane to lines 3 and
4 to take away the Company’s wagons, and ended  when the
engine returned to the railway station after conpleting the
work of shunting the wagons. Sonetines, on return, the
engi ne brought enmpty wagons, but this was consi der ed
i material, because the charge was nmade from the Conpany by
the Railway on the basis of the time actually taken by the
shunting engine calculated @Rs. 18/- per hour. ~This rate
of Rs. 18/- per hour will be described hereafter as the rate
of the shunting engine charge. It may be nentioned that, in
the year 1942, the Bengal and North Wstern Railway was
taken over by the Indian Governnent and, at the " relevant
time in the year 1958, the Railway was owned by the ' Union
CGovernment and was run under the nane of North Eastern
Rai | way, which is the name it continues to bear at present.
The arrangenent, nentioned above continued up to 8th
February, 1958. On this date, a notice was given by the
Rai | way

223

to the Conpany proposing enhancenent of the charges to be
| evied in pursuance of the agreement which had been entered
into on 21 St Novenber, 1933, under which the Railway was
enpowered to enhance the charges, if it considered it
necessary to neet the increased cost of the working of the
assisted sidings. By this letter dated 8th February, 1958,
the Railway gave six months’ notice of enhancenent of the
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charges, after nentioning that the fixed contribution of Rs.
709/ 8/ - per half-year for use of the Railway portion of the
siding in lieu of paying separately for interest on, and
cost of nmaintenance of, the permanent-way, points and
crossings and interlocking connected therewith and for
freight on the traffic over the siding was not considered
sufficient to nmeet the cost of present-day working of the
siding. The charges to be levied in lieu of existing fixed
contribution were nentioned as a sumof Rs. 603.7nP per
hal f-year in respect of interest on the capital and cost of
mai nt enance of the pernmanent way, points and crossings and
interlocking connected therewith, while for the freight on
the traffic over the siding, described as the siding charge,
the Railway demanded Re. 1/- per 4-wheel ed wagon haul ed over
the siding, subject to a mininumof Rs. 7/- per shunt. The
new rates were to cone into force with effect from 10th
August, 1958. Though the Conpany did not agree to these new
rates, ~the Railway denmanded paynent at these rates and,
ultimately, the Conpany was infornmed by the Railway that, if
paynments ~at new rates were not nmade, the facility of the

assisted —siding would be w thdrawn. The Conpany nade
paynments under protest. ~Further, the Railway al so enhanced
the rate for the shunting engi ne charge. The rate was

enhanced to Rs. 28/- per hour for the year 1959-60 and to
Rs. 30/50nP per hour for the year 1960-61

The Conpany, being dissatisfied with these charges, filed a
conpl ai nt under section 41(1)(c) of the Indian Railways Act,
1890 (hereinafter  referred to as "the Act") before the
Rai | way Rates Tribunal at Madras (hereinafter referred to as
"the Tribunal") against the enhancement of the shunting
engine charges from Rs. 18/- per hour to Rs.  28/- and
subsequent |y Rs. 30/50nP per hour, as well as t he
enhancenent of the siding charges by prescribing a scale of
payment @Re. 1 /- per wagon with-a mninmumof Rs. 7/- per
shunt . It appears that there were a large nunber of sugar
mlls situated al ong various railway stations served by the
North Eastern Railway, and with them also there existed
simlar arrangenents as the one arrived at between the
Rai lway and the Conpany in 1933 under the agr eenent
nmentioned above. All these sugar mlls were nmenbers of the

Indian Sugar MIls Association. This Association also
joined as a conmplainant in the conplaint—of the Conpany
representing all its constituent sugar mlls. I'n the

proceedi ngs before the Tribunal, however, the Indian Sugar
MI1ls Association did not take any active part and the case
was

224

actually fought out by the Conpany. It was urged in_ the
conplaint that both the shunting engine charges and the
siding charges at the enhanced rates clainmed by the Rail way
were unreasonable and the Tribunal was requested to fix
reasonabl e charges in exercise of its powers under s. | 41(3)
of the Act.

The conpl aint was contested by the Railway on three grounds.
The first ground was that the charges, to which the
conplaint related, were in respect of services which the
Railway was not bound to render to the Conmpany and was
rendering wunder private agreenents with the Conpany and,
consequently, no conplaint could be filed under s. 41 of the
Act chall enging themon the ground of being unreasonable.
This plea was taken on the basis that the expression "any
other <charge" in s. 41(1)(c) of the Act could only cover a
charge nade by the Railway in discharge of its duties under
the statute and could not cover a charge nmade by the Railway
for voluntary services which the Railway mght render under
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a private agreenent of a commercial nature to any other
party. The second ground was that the conplainants had not
succeeded in showing that the charges demanded by the
Rail way were unreasonable and, that burden of proof not
havi ng been di scharged by the conpl ai nants, the Tribunal was
not conpetent to <call wupon the Railway to prove the
reasonabl eness of the charges and to reduce the charges only
on the ground that the Railway had failed to establish their
r easonabl eness. The third point of contest was that the
rates, at which the charges were denanded by the Railway,
were, in fact, reasonable and should not be reduced.

The Tribunal held that the conplaint was conpetent and that
the expression "any other charge" ins. 41(1)(c) of the Act
did cover both these charges to which the conplaint rel ated.
The Tribunal did not, in specific words, hold that the
conpl ai nant s had established that the char ges wer e
unr easonabl e, bef ore proceedi ng to exam ne t he
reasonabl eness of the charges.. On the other band, the
Tri bunal ~proceeded to exam ne the evidence of the parties
adduced. ‘before it and caneto the finding that, in both
cases, the charges being demanded were unr easonabl e.
Further, after examning in-detail the evidence given on
behal f of the Railway, and on making its own conputation

the Tribunal held that a sumof Rs. 20/- per hour was a
reasonabl e rate for the shunting engine charge. In respect
of the siding charge, the Tribunal rejected the plea of the
Rail way that this charge should also be levied on the basis
of the tinme taken in shunting the wagons of the Conpany to
lines 3 and 4, after taking intoaccount the shunting engine

char ge. It was held that, in the originall agreement of
1933, parties, had agreed to a | unmpsumin respect of various
servi ces, and the subsequent conduct of the Rai | way

established that. out of the total sumof Rs. 1,419/- per
year, a sumof Rs. 1,206/14nP per year represented-
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sented charges in respect of interest on the capital and
cost of nmaintenance of the permanent way, points and
Crossing and i nterlocking connected t her ewi t'h. The
remai ning sumof Rs. 212 and odd was held to represent the
freight on the traffic over the assisted sidings -and was
treated as the siding charge. |In the absence of  reliable
material provided by the Railway for arriving at a reason-
able figure on any other basis, the Tribunal held that the
only ampunt which the Railway could be pernmitted in respect
of the siding charge woul d be double the anpbunt = originally
chargeabl e. under the agreement of 1933 and, consequently,
allowed the Railway siding charge at a fixed rate of Rs.

424/ - per year. It is against this decision of the Tribuna
that the Railway has come up in this appeal to this Court by
special |eave, and, in the appeal. has taken all the /'three

poi nts, nentioned above, on the basis of which thetconplaint
before the Tribunal was resisted.

Dealing with the first question, which was the only question
of law raised in this case, |earned counsel appearing for
the Railway drew our attention to the definition of
"railway" in s. 3(4) of the Act and, in particular, to
clause (b) thereof under which the "railway" is defined to
include all lines of rails, sidings or branches worked over
for the purposes of, or in connection with, a rail way. It
was urged that the assisted sidings, conprised of lines 3
and 4, were not worked over for the purpose of, or in
connection with, the work of the railway and, consequently,
these assisted sidings could” not be held to be a part of
the railway. Attention was also drawmn L to S. 11 of the
Act, which |lays down the duty of the Railway to make and
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maintain certain works, to show that there was no duty on
the Railway to maintain the permanent way, points and cross-
ings and interlocking connections existing for the service

of these, assisted sidings, lines 3 and 4. The duties of the
Railway in respect of goods traffic are laid down in s. 27
whi ch requires the Railway to afford all reasonabl e

facilities for the receiving, forwardi ng and delivering of
traffic wupon and fromthe several railways belonging to or
worked by it and for the return of rolling stock. Under
this provision also, there was no duty on the Railway to
gi ve delivery of’ goods to the Conpany on lines 3 and 4. The
duty was to carry goods of the Conmpany and to deliver them

on line 5 which was the line maintained by the Railway
itself for delivery of goods. It was urged that, in these
circunstances, it must-be held that the charges levied by

the Railway for taking the wagons, containing the goods of
the Conpany, to lines 3 and 4, as well as the charges for
tendering- the service of taking the wagons of the Conpany
to the premises of its factory over lines 6 and 7 cannot be
held to be charges levied for tile purpose of perform ng any
duty cast on the Railway by the Act.  Section 29 of the Act
lays down how rates are to be fixed. Under s. 29(t), the
Central Governnent is empowered, by general or specia
order, to fix maxi mum and m ni num r at es.

for the whole or any part of a railway, and prescribe the
conditions in which such rates will apply. Under sub-s.
(2), the Central Government is enpowered, by a |ike order,
to fix the rates of ‘any other charges for the whole or any
part of a railway and to prescribe the condition in which
such rates of charges are to apply. It wasurged that the
charges now in dispute will not be ,charges -covered by s.
29(1) or s. 29(2) of the Act, and, on the same basis, they
will not be charges covered by s. 41(1)(b) or s. 41(1)(c) of
t he Act

We are unable to accept this subm ssion made on behal f ' of
the Railway. It is correct that s. 29(1) of the Act wll
apply to rates of charges for carrying goods fromstation to
station over the railway itself, in such a case, the Centra
Government can fix the maxi mum and mnimum rates, whereas
the actual rates to be charged can be fixed by the ~Rail way
Admi nistration itself. |If any person has a grievance that
the rate being charged by the Railway is excessive, he  can
conplain to the Tribunal, and the conplaint would be covered
by the provisions of s. 41(1)(b) of the Act. Thi-s charge
for carriage of goods over the railway or part of a railway
is the only charge in respect of goods which can be the
subjectmatter of a conplaint under s. 41(1)(b) of the Act.
The |language of s. 41 (1)(b), by itself, ‘excludes its
applicability to passenger fares. ,Charges are often nade by
the Railway for wharfage and dermurrage, but the jurisdiction
of the Tribunal to deal with the fixation of these  charges
is expressly taken away by s. 45(1)(b) of the Act.
Consequently, it appears that, in respect of a comodity
carried by a railway over its own railway lines, the only
charge that the Railway can levy, and which can be the
subj ect-matter of a conplaint under s. 41(1)(b), will be the
charge for carriage of the ,commpdity between two stations
and it would be in respect of the discharge by the Railway
of its statutory duty of carrying goods between stations
mai ntained by it. There does not appear to be any other
statutory duty in respect of which any other charge could be

levied by the Railway, and, consequently, if the inter-
pretation sought to be put on behalf of the Railway is
accepted, the result would be that s. 29(2) wll becone

ineffective and redundant, because there would be no other
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charges in respect of which fixation of rates by the Centra

CGovernment would be required. Simlarly, the provision
contained ins. 41(1)(c) would also be redundant, as there
woul d be no other charges in respect of which a conplaint
could be filed under this provision. It is clear that a
conplaint under s. 41(1)(b) relates to fixation of a rate
relating to charges nentioned ins. 29(1), while s. 41(1)(c)
relates to a conplaint in respect of any other charge
mentioned in s. 29(2). It appears to wus, in these
ci rcunst ances, that the expression "any other charge" used
in s. 29(2) and s. 41(1)(c) cannot be given the narrow
meani ng of covering a charge in respect of the

227

Statutory duty of the Railway so as to exclude charges made
or levied by the Railway for all other services. In this
connection, the |anguage used in clauses (b) and (c) of S
41(1) is significant. Section 41(1)(b), as has been
nmentioned earlier, covers a conplaint in respect of a charge
for carriage of any commpdity between two stations at a rate
which is _unreasonable, while S. 41(1) (c) relates to the

levy of —any —other <charge which “is unreasonable. The
expression "any other charge" in clause (c) must, therefore,
cover charges which are notincluded in clause (b). Cl ause

(b) specifically /nentions charges for carriage of a
commodity between/two stations, and, hence, the expression
"any other charge’ in clause (c) must ~necessarily include
within it a charge for carriage of any comopdity between
pl aces other than two stations. In the present case, the
shunting engi ne charge and the siding charge are both being
| evied by the Railway for carrying goods fromthe railway to
sidings not formng part of the railway. In bringing goods
fromother stations to Riga station on lines 1, 2 or 5, the
railway would only be carrying the goods between stations.
It is only thereafter, when the wagons are shunted ' by the
railway to lines 3 and 4 or over lines 6 and 7 to the
factory of the Company, that the railway will be carrying
goods between a station and another place or between two
di fferent places which cannot either of them be described as
stations. ’'This charge for carriage of the commodity in the
context in which the expression "any other charge" is used
in s. 29(2) and s. 41(1)(c), must be covered by this
expr essi on. It appears to us to be immaterial that the
charge being levied by the Railway for taking the wagons to
the assisted sidings or to the factory of the Conpany arises
only as a result of a voluntary agreenent-by the Railway
which the ,Railway, at its option, nmight have refused to
enter into. It is correct that the Railway was not bound to
agree to carry the goods of the Company to ‘the assisted
siding or to the factory of the Conpany; but it seens to us
that, once the Railway did, in fact, agree and decide to
charge the Company for it, the Railway becane bound to make
-the charge in accordance with s. 29 (2) of the Act. ' If a
rate of charge is prescribed by the Central Government under
S. 29(2) for such voluntary service and the person receiving
the service feels aggrieved, he can conplain to the Tribuna
under S. 41(1)(c) of the Act and have the reasonable rate

det er m ned. Even if no rate is prescribed by the Centra
CGovernment under S. 29(2) and the Railway levies such a
charge, it wll be conpetent for the person aggrieved to

file the conplaint against the rate of charge before the
Tri bunal under S. 41(1)(c).

In this connection, it was urged by |earned counsel that the
expression "any other charge" should not be given a very
wide meaning and he cited before us instances of various
ot her charges being nade by the Railway, such as charges for
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advertisenent on L5 Sup. C. 1.167-2
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railway premses, catering charges, retiring room charges
and time-table charges, to urge that at |east these charges
woul d not be covered by the expression "any other charge" in

S. 41(1)(c) of the Act. It seens that, in this case, it is
not at all necessary for us to exam ne whether charges of
this nature nentioned by | earned counsel will or will not be
covered by the expression "any other charge". |In fact, we

do not think it to be advisable that we should try to define
the full scope of the expression "any other charge" in this
case. It is enough to hold for the purposes of this case
that at |east the charges for carriage of goods from parts
of the railway to points or places, not formng part of the
railway, wll certainly be covered by the expression "any
ot her charge" used in's. 41(1)(c), so that the conplaint in
t he present case was conpetently entertained by t he
Tri bunal .

This view that we have arrived at is in line wth the
principles laid down in England as noted in Hal shury’'s Laws
of England, 2nd Edn., Vol. 27, in paras 434 and 436 at p
196. In para 434, the principle noted is that "loading and
unl oadi ng, covering ~and uncovering in classes 7 to 21
though performed at the private siding, are services
otherwise provided for in the standard charges, and the
conpany nust charge for these either the standard or an
exceptional rate. | And where the Railway Rates Tribunal have
by order fixed charges for services not  included in
conveyance and termnals, as long as the 'order stands
unchal | enged the conpany may only exact the charges fixed by
the Tribunal and not what the conpany thinks are reasonabl e
char ges". Then, in para 436, it is said : "So, even when
the carriage charges are paid by a siding owner who has
entered into an express agreenent to pay a fixed or
ascertainable sumfor the private siding services, he my
still refer the matter to the Railway Rates Tribunal......
The Tribunal may consider froma business point of view what
is the noney value of the services rendered or ‘they nay
ascertain the total cost of the services over a year and
divide it Dby the nunber of tons carried during the sane
period to give an addition to the Rates Tribunal if
conpetentto determ ne the reasonabl eness of charges for
services bya railway even on private sidings. The sane
principle is incorporated in s. 41(1)(c) of the Act in

I ndia by enmpowering a conplaint to conplain.to the Tribunal

i f any charges, other than acharge for carriage of
commodi ty between stations, is found tobe unreasonable. The
prelimnary | egal objection raised on behalf of the Railway
was, therefore, rightly rejected by the Tribunal

On the second question, we find that, in the pleadings taken
before the Tribunal,-the Railway did not in so nany words
specifically raise the issue that, before proceeding to
exam ne the rea-
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sonabl eness of the rates denanded by the Railway, the
Conpany shoul d be call ed upon to show that those rates were
unr easonabl e, though the issues, which were franed both with
regard to the siding charges as well as the shunting engine
charges, were couched in |anguage enquiring whether the
rates demanded by the Railway were unreasonable. It appears
that, in the conplaint, the Conpany had nentioned figures on
the basis of which the Conpany requested the Tribunal to
hold that these charges were unreasonable. |In respect of
the shunting engine charges, the pleading was that the
Rai | way had been charging the Company at a rate of Rs. 18/-
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per hour for the years 1956-57 to 1958-59 and had, then
suddenly rai sed the charges to Rs. 28/- per hour w thout any

justification. Thi s sudden enhancenent fromRs. 18/to Rs.
28/ - per hour in the year 1959-60 was alleged to be un-
reasonable. 1In the case of siding charges, the pl eadi ng was

that the Conpany had been paying earlier a fixed sumof Rs.
212/ per year, while, after the enhancenment by the notice
dated 8th February, 1958, the charges were so fixed that the
burden on the Conpany rose to anbunts in the next three
years varying between Rs. 7,752/- to Rs. 9,676/-. According
to the Company, thus, the siding charges were fixed in such
a manner that, after enhancenent, the charges payabl e became
70 to 80 times the charges originally payable wunder the
agreement of 1933. These figures, given on behalf of the
Conpany did, prinma facie, indicate that, the rates fixed and
demanded, which were challenged in the conplaint, were
unr easonabl e. Further, the new rate of Re. 1/- per wagon
was, per se unreasonabl e inasmuch as the cost incurred by
the Railway on shunting the wagons could not be in propor-
tion to the number of wagons shunted and could not, in any
case, be so high as to justify this rate even in cases when
a large nunber of wagons were shunted together in one single
shunt . Consequently, it was conpetent for the Tribunal to
call upon the parties to adduce evidence and to determne
what woul d be the reasonable rates according to the Tribuna
itself. That being the factual position, we cannot hold
that the Tribunal committed any error in going into the
evi dence given on behal f of the Railway and arriving at the
reasonable rates, ‘after a full ~consideration of t hat
evi dence and the evidence tendered on behal f of the Conpany.
It is to be noted that the necessary facts for ~determning
what expenses the Railway must be incurring in order to
render the services for which they were denmandi ng charges at
the inpugned rates were in the special  know edge 'of the
Rai | way authorities only and, consequent |y, When,
subsequently, the Tribunal examned this question, it
proceeded rightly in carefully scrutinising the /evidence
tendered on behal f of the Rail way.

On the nerits, it appears to us that, so far as the shunting
engi ne charges are concerned, the decision -given by the
Tri bunal

for arriving at the figure of Rs. 20/- per hour as the cost
i ncurred by the Railway does not suffer fromany such error
as would justify interference by us. The Tribunal took into
consi deration, the figures, provided by the Railway, of
expenditure incurred per hour on the running of all types of
engi nes, and noticed the fact that the cost in the case of
shunting engines nust be lower due to the inferior quality
of coal consuned in them when conpared with the  coa
consunmed in engines attached to passenger trains ~or/ even
engines pulling the regular goods trains. It alsotook into
account the fact that the calculation was based 'on the
assunption that a shunting engi ne would be running, on an
average, @5 mles an hour for 12 hours a day, while,  when
calcul ating depreciation, the docunents provided by the
Railway itself showed that the average run of a shunting
engine was calculated at 90 niles a day. The basis of a run
of 60 mniles a day of the shunting engine adopted by the
Rai | way for <calculating shunting charges coul d not ,
therefore, be accepted as correct. There was also the
circunstance that, in naking the calculation, certain
expenses had been included which were in no way connected
with shunting ,operations, such as expenses on ticket
checking staff. Taking those circunstances into account on
the one side, and keeping in view on the other side the fact
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that, in the year 1959-60, there nust have been a rise in
the cost of running the shunting engine, as conpared wth
the rate which was fixed in the year 1956-57, the Tribuna
estimated that a reasonable rate for the shunting engine
charges will Rs. 20.00 per hour. W do not think that the
principles adopted by the Tribunal are in any way incorrect
or suffer fromany such error as would justify our exam ning
the whol e evi dence considered by the Tribunal for ourselves
and making fresh detailed calculations in order to find out
whether this figure of Rs. 20 per hour arrived at by the

Tribunal should be varied to some extent. In t hese
circunmstances, we do not think it necessary to discuss in
detail the evidence given by the Railway which was placed

before wus by |learned counsel for the Railway to challenge
the finding arrived at by the Tribunal. The finding of fact
recorded by the Tribunal does not suffer fromany such error
as could induce us to go into this question as a regular
Court of fact. ~Consequently, we think that the figure of
Rs. 20/per hour arrived at by the Tribunal, as representing
the cost ‘of 'the Railway for running the shunting engi ne nust
be accepted.

There is, however, one aspect which the Tribunal seens to
have 1ost-sight of. ~According to the admtted case of the
parties, there is no obligation on the Railway to render the
service of carrying the wagons of the Conpany fromlines 3
and 4 to their factory premnmises, nor is there any obligation
to bring back the enpties or wagons loaded with outward
traffic goods from the Conpany’s yard to  the railway
station. |In fact, the Conpany had an engi ne
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of its own for a nunber of years and a second  engi ne was
purchased by the Conmpany in the year ~ 1962. Apart from
carrying out these operations itself by the use of these
engi nes, the Conpany also, on occasions, had the wagons

hand- shunt ed. The Railway undertook the work only on
occasi ons when the Conpany nade a specific request to the
Railway to do so. In thus agreeing to undertake the work,

the Railway voluntarily entered into transactions'with the
Conpany partly to assist the Conpany and partly with the
obj ect of expanding its comrercial activities.~ In fact, the
charges were levied by the Railway, because the Railway is
run as a commercial undertaking for the purpose of earning
profits and, consequently, the Tribunal, in fixing the
reasonabl e rate for shunting charges, should have taken into
account the profit-making notive of the Railway also and
should not have confined the charges to the actual cost
incurred by the Railway in rendering this service. W think
that, in these circunstances, there is full ‘justification
for increasing the rate chargeable for rendering the service
of shunting the wagons fromlines 3 and 4 to the yard of the
Conpany over its private lines and it should be fixed at Rs.
22/ - per hour, giving a margin to the Railway of 10% over
its actual cost.

On the nerits of the rate fixed by the Tribunal for the
siding charges, we find that the criterion adopted by the
Tribunal is not justified. As has been nentioned earlier
the case of the Conpany was that the fixed contribution of
Rs. 709/ 8/- per half-year, or Rs. 1,419/- per year
repr esent ed the consolidated charges in lieu of t he
Conpany’s paying separately for interest on, and cost of
mai nt enance of, the pernmanent way, points and crossings and
interlocking connected therewith and for freight on the
traffic over the siding, and that a sumof Rs. 603/ 7nP per
hal f - year, or Rs. 1,206/14nP per year out of this
consol i dat ed amobunt represented charges in respect of other
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itenms, besides the freight on the traffic over the siding.

It was on this basis that the Conpany pleaded in the
conplaint that the freight on the traffic over the siding
under the agreenent amounted to Rs. 212/- per year only. W
however, find that, in the conplaint, this break-up of Rs.

1,419/- was not specifically pleaded. The pleading was
that, by the notice dated 8th February, 1958, the Railway
had itself levied the charge in respect of interest on and
cost of nmaintenance of, the pernmanent way, points and
crossings and interlocking connected therewith at Rs. 603/7
nP per half-year, and that Rs. 212/per year was the origina

charge in respect of freight on the traffic over the siding.

How this figure of Rs. 212/- was arrived at was not
specifically indicated in the pleadings. The result was
that, in the counter-pleadings put forward by the Railway,

no specific pleas were taken challenging the correctness of
the break-up of the sumof Rs.~1,419/- now claimed by the
Conpany. Al that was
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stated was that, with effect from 10th August, 1958, a sum
of Rs. 603/7nP per half-year was levied in respect of
charges for interest on, and cost of rmaintenance of the
per manent way, points and crossings and i nterl ocking
connected therewith and that the | evy for siding charges was
fixed at Re. 1/- /per wagon with a minimumof Rs. 7/- per
shunt . In these circunmstances, we do not think that any
inference can be justifiably drawn, as was done by the
Tri bunal, that the Railway, had itself pleaded the break-up
of Rs. 1,419/- as containing withinit the sum of Rs.

1,206/ 14nP per year in respect of the fixed charges for
i nterest on, and cost of nmaintenance of, the permanent way,

points and crossings and interlocking connected therewth,

and the balance of Rs. 212/represented what was initially
fixed as the amount chargeable for freight on the  traffic
over the siding. The sum of Rs: 603/ 7nP per half-year was
shown in the pleadings as the levy to be in force from 10th
August, 1958, and was not accepted as being the ampunt at
which the levy for the sane itens had been included at the
initial stage at the time of the agreenent in 1933. The
Tribunal was not, in these circunstances, justified in
proceeding on the basis that the charge in respect  of
freight on the traffic over the assisted siding was only Rs.

212/ - per year from 1933 up to 1958. In fact, the charge in
respect of naintenance of the permanent way, points —and
crossing and interlocking connected therewith, as originally
estimated in 1933, mnust necessarily have gone up wth the
rise in price index from 1933 to 1958, and the sum |evied
for these itens in 1958 nust have been nuch higher than. the
sum whi ch was included for these services in the origina

agreenent . No doubt, one of the witnesses of the Railway,

RW 5 C R Cuha, Assistant Engineer of the Railway, in
his evidence nade sonme statements which might Iend sone
support to the plea of the Conpany that the sum of Rs. 603/-
and odd per half-year represented the levy in respect  of
i nterest and nai ntenance charges, etc., after excluding the
freight on the traffic over the assisted siding;, but we do
not think that those adm ssions can be held to be binding on
the Railway so as to lead to the conclusion that this was
the ampunt for such charges even at the inception of the
agreement in 1933. The Tribunal, therefore, committed an
error in proceeding on the basis that the original charge in
respect of freight on the traffic over the assisted siding
was a sumof Rs. 212/and odd per year only in the origina

agreenment is 1933.

In any case, it appears to us that this aspect of the case
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is not very material, because, under the agreenent itself,
the Railway was given the right to enhance the <charges in
order to neet its actual cost on the working of the assisted
sidings. The appropriate course, in these circunstances was
to find out what was the cost being incurred by the Railway
in taking the wagons of goods of the Conpany to these
assi sted si dings.
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The Tribunal did not adopt this nethod and rejected the plea
of the Railway that this nethod should be adopted, on the
ground that it was not possible to work out with reasonable
accuracy the tine that Wuld be taken by the shunting engine
in doing the work of carrying the wagons of the Conpany to

lines 3 and 4 which represented the assisted sidings. For
this view, the Tribunal relied on two aspects. The first
and the main reason was that, according to the Tribunal, if

these assisted sidings had not-been constructed, a certain
amount ~ of shunting of the wagons of the Conpany would have
been necessary in order to give delivery at the goods
platformonline 5, and it was not possible to estimte what
was the —extra time that would be needed in shunting the
wagons to lines 3 or 4 instead of Iine 5. The evidence on
the record, however, shows that a certain anbunt of extra
shunting is bound to be necessary, if the wagons of the
Conpany are to be delivered on lines 3 and 4 instead of
being delivered on/line 5. It would appear to be correct
that if, on any particular train, the wagons received for
the Conmpany were all |oaded with sugarcane ‘and no other
wagons were received at Riga station containing other goods
of the Conpany, or goods of other consignees, the anount of
shunting needed to take those wagons to |ine 3 would not be
nore than that needed to take themto line 57 However, if
even one wagon of goods for any other consignee were
received with those sugarcane wagons, ~the shunting work
woul d be doubl ed, because sugarcane wagons woul d have to be
taken to Iline 3 and that wagon of ‘the other consignee to
line 5. Simlarly, if the sugarcane wagons of the Conpany
were to be received with a wagon of the Conpany itself
contai ning other goods, the, shunting involved would again
be doubled because the sugarcane wagons woul-d have to be
taken to Iline 3, and the wagon containing other goods to
line 4. Further, if the wagons containi ng other goods of the
Conpany or goods of other consignees be not attached at one
end of the sugarcane wagons, the anmount of shunting required
woul d increase very considerably because ~of the sorting
needed in order to take the wagons of other goods either to
line 4 or line 5 while taking the sugarcane wagons to line
3. The witnesses, no doubt, admitted that a certain anount
of marshalling was being done by the Railway at’  the
despatching stations, but it is also clear that, in/  that
marshalling, all that the Railway did was to place al

wagons neant to be detached at Riga in one block 'in the
train. The marshalling at the despatching stations did not
include in it the sorting out of wagons of sugarcane, the
wagons of other goods of the Conpany, or the wagons of other

consignees inter se. 1In these circunstances, it is clear
that the agreenment entered into by the Railway to deliver
sugarcane wagons of the Conpany on line 3 wth the

arrangenent that wagons of the Conpany of other goods would
be delivered on line 4 necessarily involved a considerable
amount of extra shunting because of the different lines on
whi ch delivery had to be taken and

even further shunting if there, was need for sorting out of
wagons. On behal f of the Conpany, it was urged before us
that nost of the sugarcane received by the Conpany used to
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be brought to Riga railway station by cane specials or cane
shuttles which would consist exclusively of wagons | oaded
with sugarcane. Learned counsel was, however, not able to
point out to us that there was any evidence to show that the
majority of sugarcane wagons received for the Conpany were
brought to Riga station by cane specials or cane shuttles.
He relied on the evidence of AW 2, Yognandan Jha, an
enpl oyee of the Conpany, working as Rail Cane |nspector.
He, in his evidence, tried to support the case of the Com
pany by stating that, during the season, a nunber of cane
specials were run and they contained only sugarcane wagons.
The evidence of this witness was not accepted in full by the
Tribunal, nor are we inclined to place conplete reliance on
it. On the other hand, wi tnesses exam ned on behalf of the
Rai |l way have stated that, even when cane specials or cane
shuttles were run for the purpose of bringing the sugarcane
of the Conpany, they did not invariably consist of sugarcane
wagons - only and, often enough, wagons of other types were
also attached to them They gave figures showing that,
during the  busy season, the nunber of sugarcane wagons
recei ved per day for the Conpany used to be about 50, while,
on an average, one wagon per day was received for other
consi gnees, and one wagon per day was received which con-
tained other goods of the Conpany. Wenever these wagons
were received, it is clear that the anmpunt of shunting
needed would be nuch nore than the shunting, which would
have been required if delivery of all the goods could be

given on line 5 at 'the goods platform w thout having to
sort out the wagons and without having to place different
wagons on different lines. In these circunstances, we do

not think that the Tribunal had justification for rejecting
the principle of calculation, suggested on behalf " of the
Rai | way, of working out the cost on the basis of the tine
taken in shunting required for placing the wagons | of the
Conpany on the assisted sidings, when a calculation was
already avail able showing the cost incurred by the  Railway
per hour for working a shunting engine.

Anot her aspect that has to be kept in view is /that,
according to the terns of the agreenent of 1933, ‘under which
the Railway is demandi ng the enhanced charges, the Railway
was entitled to charge for freight onthe traffic over the

assisted siding. This charge for freight-on the traffic
over the assisted siding was to be levied irrespective of
the fact that, in sone cases, the Railway may not  be

incurring extra expenditure over and above what it ~would
have incurred if the delivery had been given at the goods
platformon line 5. Since the claimis nade under the terns
and conditions of the agreement, we hold that the Tribuna

was wong in rejecting the node of cal culation put forward
by the Railway, on the ground that
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it was not possible to estimate the difference in tinme
required for shunting wagons to lines 3 and 4, as conpared
with the shunting to line 5.

On behalf of the Railway, evidence was tendered to show

that,. in the busy season, the shunting operations required
to bring the sugarcane wagons of the Conpany to line 3, on
an average, took 18 to 20 minutes, while, in the slack
season, the tine would be about 10 minutes. It is to be

renmenbered that the mpjority of’ sugarcane wagons nust be
received by the Conpany in the busy season and very few in
the slack season. It was on this basis that the Railway put
forward the plea before the Tribunal that the average anount
of time taken for shunting should be 15 minutes per shunt.
The Tribunal was not inclined to accept this figure and, for
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rejecting it, relied mauinly on the evidence of R W 6,
Ureshwar Prasad, a Traffic |Inspector of the Railway, who had
nade a test-check of the shunting time on 10th Cctober
1959. According to the report submitted by this witness,
the shunting operation at the tine of the test-check, on the
whol e, took 13 mnutes. This shunting operation consisted
of taking wagons fromline 1, placing themon lines 3 and 4,
and bringing back the engine with enpties to Iline 1
According to him the first operation of taking the | oaded
sugarcane wagons fromline 1 to line 3 took seven wagons
fromine 3 to line 4, and another four mnutes were taken
in shuntingthe enpties fromline 4 back to the train

Thi s whol e operation of one shunt thus required 13 minutes.
The Tribunal, in considering the evidence of this wtness,
laid enphasis on the, fact that the time taken in shunting
the engine onits return fromline 4 tolinel was only 4
m nutes, while, according to the Station, Master, RW 3, B.
L. Das, on whose evidence the Railway relied, this time nust
be at least 5 mnutes. This difference was, on, the face of
it, not very material. |In his evidence, RW 6, Ureshwar
Prasad, also stated that the average tinme for placenent on
lines 3 and 4 for both up and down trains should be in the
vicinity of 18 to 20 minutes for the conplete operation.
OMng to the nmention of both up and down trains, the
Tri bunal held that 'this evidence given by the witness led to
the inference that only 9 to 10 minutes would be taken for
pl acing the wagons fromeither up. or down train alone on
lines 3 and 4. W think the Tribunal committed a clear
error. VWen the witness stated that the tine for the
pl acement on lines ~3.and 4 for both up and down trains
should be in the vicinity of 18 to 20 mnutes for the
conpl ete operation, he clearly neant that this would be the
time taken whether the train be an up'train or a down train
It is, onthe face of it, inmpossible that there should be
si mul taneous shunting for two different trains, one up train
and the other down train, and that the wi tness should be
required to estimate the tinme which would be,
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taken in simultaneous shunting fromtwo trains. In’ fact,
si mul t aneous shunting fromtwo trains is not possible. The

use of the conjunctive "and" between up and down in the
question put to himdid not mean that he was being asked to
estimate the tinme for sinultaneous shunting from two
different trains. The halving ,of the period 18 to 20
m nutes by the Tribunal, in order to hold that the estimte
of average tinme of 15 mnutes by the Railway, is too high

was, therefore, not at all justified. On the other hand,

the -evidence of this w tness, Uneshwar Prasad, as well as
the figures given by himfromthe test-check, appear to bear
out the case. put forward by the Railway that the average
time taken will certainly be 15 m nutes per shunt “or  nore.
In the test-check itself, the conplete shunting operation
took 13 mnutes. In his evidence, Uneshwar Prasad has
stated that this test-check was <carried out in idea

conditions of visibility and the time taken was al so |ess,
because the train was a non-vacuunmed one. Further, the test
was -carried out on 19th October, 1959, which was clearly
slack season, and the case of the Railway itself was that,
in the slack season, the ,average tine taken for a shunt was
10 to 12 minutes. The Tribunal, in these circunstances, was
not justified in naking the comment that the tinme of 18 to
20 minutes per shunt given by the Railway as the tine taken
during the busy season was due to inefficiency. In any
case, the Railway, in calculating the charges, has itself
very reasonably suggested 15 m nutes as the average tinme per
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shunt, and the difference of 2 minutes between this
suggested, -tinme and the tinme of 13 mnutes taken in the
test carried out under ideal conditions will not justify the
rejection by the Tribunal of the figures suggested by the
Rai | way. It is also to be noted that in the test «carried
out no sorting operations were involved and that, if some

sorting had also been necessary, the tinme taken would
certainly not have been less than 15 minutes, conpletely
justifying the average figure put forward by the Railway.
It was’', therefore, clearly a case where the Tribunal could
have and should have arrived at a finding on the evidence
that, on an average, the tinme taken per shunt, in order to
wor k over the assisted sidings consisting of lines 3 and 4,
will be 15 mnutes; and, since such a figure could be
arrived at, the siding charges representing the freight on

the traffic over the assisted sidings should have been
cal cul ated on this-basis: W have already held earlier that
there /Jis no reason to vary the figure of Rs. 20/- per hour
as the cost incurred by the Railway over a shunting engine
carrying - out shunting operations. At this rate, the cost
incurred by the Railway per shunt for rendering service on
the assisted sidings consisting of lines 3 and 4 works out
to Rs. 5/-.

This cost that has been worked out is,  according to the
Railway -itself, the average cost, taking into account the
circunstance that, in sone of the shunting operations, there
may be only one or two
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wagons, and, in others, the nunber of wagons may be |arge
and as many as 20 or 25. Since the cost of the Railway
depends on the tine during which the shunting engine has to
operate in order to conplete the shunting of the wagons, and
the average tinme has been calculated by the Railway after
consi dering shunts which included any nunber of | wagons,
there is clearly no justification for the Railway levying a
charge on the basis of the nunber of wagons shunted. the
average cost worked out will not exceed Rs. 5lper shunt,
though, of ~course, in sonme particular shunts where the
nunber of wagons nay be |arge and the shunting  operations
required nay be nore conplicated, the cost nay work out at
nore than Rs. 51-. On the other hand, there would also be
some shunting operations in which, there being no wagons
except sugarcane wagons, or the number of wagons being
smal |, the cost per shunt would be |ess than Rs. 5/-. Thi s
circunstance justifies the view of the Tribunal® that the
Rai lway could not reasonably fix a rate for siding  charges
on the basis of a particular amount per wagon. The only
proper way of fixing the rate would be the ampunt of . cost
i ncurred by the Railway per shunt. Lear ned counse

appearing for the Railway, in these circunstances,  hinself
stated that he will not press in this appeal the demand of
the Railway for a charge based on the nunber of wagons, and
that the rate may be fixed only per shunt. That rate has to
be Rs. 5/- per shunt.

As a result, the appeal is partly allowed. It is directed
that the rate for the shunting engine charge is fixed at Rs.
22/ - per hour. The siding charges in respect of freight on
the traffic over the assisted sidings shall be payable by
the Conpany at the rate of Rs. 5/per shunt, irrespective of
the nunmber of wagons included in any shunt, a shunt
consisting of the operation starting with the noment when
the engine noves fromthe main lines 1 or 2 in order to take
the wagons to lines 3, 4 or 5, and ending with the tine when
the engine returns to the train and is again attached to it.
In the circunstances of this case, we direct parties to bear
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their own costs of this appeal.

R K P.S. Appeal all owed
in part.
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