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ACT:

Bi har and Orissa Co-operative Societies Act, ~ 1935- Assi st ant
Regi strar Co-operative Societies acting under 's. 48-Wet her
a court-Wiether subordinate to the H gh Court for the
pur pose of contempt of Courts Act, 1952, s. 3.

HEADNOTE

The appellant in an appeal to the Joint Registrar of Co-
operative Societies Bihar alleged that the Assi st ant
Registrar in deciding a matter agai nst himunder s. 48 of
the Bihar and Oissa Co-operative Societies Act 1935 had
di scrimnated against the appellant and had used ‘double
standards. |In proceedi ngs under the Contenpt of Courts Act
the Hi gh Court of Patna held the appellant guilty: Appea

with certificate was filed in this Court: The questions
that fell for consideration were : (i) whether the Assistant
Regi strar of Co-operative Societies was a court within the
meani ng of the Contenpt of Courts Act 1952; (ii) 1f a court,
whet her it was a court subordinate to the Patna H gh Court;
(iii) whether the words used by the appellant in his, appea

amounted to contenpt.

HELD : The appel |l ant had been rightly convicted.

(i) The Assistant Registrar was functioning as a court in
deciding the dispute in question. His adjudication was not
based upon a private reference nor was his decision ‘arrived
at in a summary manner, but with all the paraphernalia of a
court and the powers of an ordinary civil court of the land.
[173 E]

(Decision confined to cases under the Bihar Act only).[180
g

Braj nandan Sinha v. Joyti Narain, [1955] 2 SSC R 955 and
Shri Virindar Kumar Satyawadi v. The State of Punjab, [1955]
2 SSCR 1013, relied on

Shell Co. of Australia v. Federal Commi ssioner of Taxation

[1931] A.C. 275, Bharat Bank Limted v. Enployees of Bharat
Bank Ltd. [1950] S.C. R 459, Mgbool Hussain v. State of
Bonbay, [1963] S.C.R 730, Cooper v. WIlson, [1937] 2 K B

309, Huddari, Parker & Co. v. Morehead, (1909) 8 CL.R
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330, Malabar Hill Co-operative Housing Society v. K L.
Gauba, A I.R 1964 Bom 147, Raja H nanshu Dhar Singh v.
Kunwar B. P. Sinha, 1962 AIl. L.J. 57, Sukhdeo v. Brij
Bhushan, A l.R 1951 All. 667, In re Annamalai, A |l.R 1953
Madras 362, Kapur Singh v. Jagat Narain, A l.R 1951 Punj.
49, Lakhama Pesha v. Venkatrao, Swamirao, A l.R 1955 Bom
103, Budhi Nath Jha v. Manital Jadav, A 1.R 1960 Patna 361
and State of Uttar Pradesh v. Ratan Shukla, A l.R 1956 All.
258, referred to.

(ii) The Assistant Registrar was a court subordinate to the
Hi gh Court for the purpose of s. 3 of the Contenpt of Courts

Act . Under Art. 227 of the Constitution the Hi gh Court
exercises judicial control over all courts and tribunals
functi oning wi thin t he limts of its territoria

jurisdiction. Subordination for the purposes of s. 3 neans
judicial subordination and not subordination under the
hi erarchy of courts under the Civil- Procedure

164

Code or /the  Crinminal Procedure Code Article 228 of the
Constitution does not indicate that unless a High Court can
withdraw -a case to itself-fromanother court for disposing
of a substantial question of law as to the interpretation of
the Constitution the. latter court is not subordinate to the
H gh Court. [176 D; 179 C, F]

(iii)The words wused by the appellant clearly anpbunted to
contenpt. [166 E]

It is inthe interest of justice and adm nistration of |aw
that litigants should show the same respect to a court no
matter whether it is the highest in the |land or whether it
is one of inferior jurisdiction only. [180 E-F]

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTION": Criminal Appeal No.18 of
1965.

Appeal fromthe judgnent and order dated Decenber 14, 1964
of the Patna H gh Court in Original Crimnal Msc.  No. 6 of
1964.

B. P. Singh, for the appellant.

D. Gobur dhun, for respondent No. 1.

u. P. Singh, for respondent No. 2.

The Judgrment of the Court was delivered by

Mtter, J. This appeal by certificate granted by the High
Court at Patna under Art. 134(1)(c) of the Constitution is
di rected agai nst the judgnent and order of that court dated
Decenmber 14, 1964 in Crimnal M scell aneous Appeal No. 6 of
1964 whereby the appellant was found guilty of contenpt of
,court, i.e., of the Assistant Registrar, Co-operative
Societies, Sitamarhi Circle, exercising the powers of the
Regi strar, Cooperative Societies, Bihar under S. 48 of the
Bi har and Ori ssa Cooperative Societies Act, 1935.

The three questions which were argued before wus in this
appeal were :- (1) Wuether the Assistant Registrar of Co-
,operative Societies was a court within the neaning of the
Con-' tenpt of Courts Act, 1952; (2) Even if it was a court,
whether it was a court subordinate to the Patna Hi gh Court
and (3) whether the words used by the appellant in one of
hi s grounds of appeal to the Joint Registrar of Co-operative
Societies, which forned the basis of the conplaint, did
amount to contenpt of any court.

The facts necessary for the disposal of the appeal are as
fol | ows. The Sitanmarhi Central Co-operative Bank Ltd.
(formerly named as Sitamarhi Central Cooperative Union) was
a society registered under the Bihar and Ori ssa Co-operative
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Societies Act, 1935, hereinafter referred to as the Act.
The appellant was the el ected Chairman of the Society, and
was in control of its entire

165
affairs. The bank was engaged in carrying on a business
inter alia in salt, sugar and kerosene oil. It was alleged

that the appellant entrusted to one Suraj Banshi Choudhary
the work of supplying, coal for which purpose he was given
an advance of Rs. 7,004-5-0 and that out of this amunt a
sum of Rs.. 5,014-5-9 could not be realised from Suraj
Banshi Choudhary. Thereafter, a surcharge proceedi ng under
Ss. 40 of the Act was taken up before the Registrar of Co-
operative Societies on Decenber 22, 1953 when a sum of Rs.
14,288-13-9 was held to be realisable from *,be appellant
and another person. The appellant went in appeal to the
State Government and by an order dated March 28, 1957 the
amount was reduced-to Rs: 5,014-5-9. The bank was not made
a party to the appeal before the State Governnent and it
rai sed a dispute under s. 48 of the Act that the appellant
was |iable for ~the whole of the original anmount of Rs.
14, 288-13-9 on the ,round that the State Governnent’s order
bei ng ex parte was not binding on it. This dispute went to
the Assistant Registrar of Co-operative Societies exercising
powers of the Registrar under s. 48 of the Act. On May 15,
1964, the Assistant Registrar decided the matter uphol ding
the contention of the bank and naki ng the appellant 1|iable
for the entire amount of Rs. 14,288-13-9. |In the nmeantine,
however, the appelllant had chall enged his liability for the
amount of Rs. 5,014-5-9 as determined in appeal by the State
CGovernment by a Wit Petition to the H gh Court . of Patna
whi ch was dismssed. He thenfiled a title suit before the
Subordi nate Judge of Mizaffarpur who decreed it in his
favour and at the tinme when the contenpt nmatter was heard by
the Patna Hi gh Court, an appeal preferred by the bank from
the said decree was pending before the District Judge,
Muzaf farpur. The appellant preferred an appeal to the Joint
Regi strar of Co-operative Societies against the order of the
Assistant Registrar who was nmade respondent No. 2 in the
appeal. One of the grounds of appeal ran as fol lows :-
"For that the order of respondent No. 2 s
mala fide inasmuch as after receiving the
order of transfer he singled out this case out
of so many for disposal before mmking over
charge and used doubl e standard in judgi ngthe
charges agai nst the defendants Nos.” 1 and 2.
It is prayed that it shoul d be declared that
the order of the Assistant Registrar is
without jurisdiction, illegal and. mala fide
and heavy costs should be awarded nmaking
respondent No. 2 responsible mainly for/ such
costs."
The bank filed an application in the Patna H gh Court on
August 14, 1964 for starting proceedings in contenpt against
the appellant. The appellant filed a petition show ng cause
and in grounds 29 and 30 of his petition, he asserted that
he was within
166
his legitimte right to call the decision of the Assistant
Registrar mmla fide for the reasons given and that he had
the right to criticise the discrimnatory order of the
Assistant Registrar as the said officer had laid down two
standards in judging the alleged liability of hinmself and
Sri Jagannath Jha by exonerating Jagannath Jha from the
l[iability for the entire anbunt of Rs. 14,288-13-9 while
hol ding the appellant liable for the entire amunt w thout
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exam ning the up-to-date position of payment of the anobunts
for which the claimhad been preferred. |In a supplenentary

affidavit filed on Cctober 28, 1964, the appellant further
stated that the order of the Assistant Registrar was nala
fide in that at the tine when it was nade the Assistant
Regi strar was due for transfer and he had picked out two or
three cases out of about fifty pending before him
The High Court at Patna turned down all the contentions of
the appellant in an elaborate judgnment and held that the
appellant was guilty of a calculated contenpt. He was
sentenced to undergo sinple inprisonment until the rising of
the court and to pay a fine of Rs. 200 in default whereof he
was to undergo a further sinple inprisonment for two weeks.
The last of the three points urged before this Court was the
weakest to be advanced. There can be no doubt that the
words wused in this case in the grounds of appeal clearly
ampunted to ’contenpt ~of court provided the Assistant
Regi strar = was ~a court and the Contenmpt of Courts Act was
applicable to the facts of the case. The Assi st ant
Regi strar. was charged with having acted nala fide in that he
had singled out the case of the appellant out of many for
di sposal and used a double standard in his adjudication
agai nst the appellant and Jagannath Jha clearly nmeaning
thereby that the Assistant Registrar had fallen from the
path of rectitude 'and had gone out of his way in taking up
and di sposi ng of the case of the appellant out of many which
wer e pendi ng before him and which he could not possibly have
conpl et ed because of his immnent transfer.
According to Hal sbury”s Laws of England (Third Edition-Vol.
8) at p. 7 :
"Any act done or witing published which is
calculated to bring a court or-a Judge into
contenpt, or to lower his authority, ~or to
interfere wth the due course of justice or
the |l awful process of the court, is a contenpt
of court. Any episode in the admnistration
of justice may, (however be publicly or
privately criticised, provided t'hat the
criticism is fair and tenperate and nade in
good faith. The absence of any intention to
refer to a court is a material point in favour
of a person alleged to be in contenpt."
167
We can, find nothing exculpatory in the reply to the show
cause notice filed by the appellant before the Patna  Hi gh
Court. There he sought to justify his conplaint nmade in his
grounds of appeal. The criticismof the Assistant Registrar
was neither fair nor tenperate nor made in good faith. The
obvious aimof the appellant in formulating his  ground of
appeal in the way it was done was to show that the Assistant
Regi strar had acted in a nanner which was contrary to
judicial probity and that he should therefore be penalised
in costs.
The third ground therefore is devoid of any substance -—and
cannot be accepted.
In order to appreciate whether the Assistant Registrar was
functioning as a court, it is necessary to examne certain
provi si ons O the Act. The Act which is bot h a
consol idating and an anmendi ng one was enacted to facilitate
the formation, working and consolidation of co-operative
societies for the promotion of thrift, self-help and nutua
aid anmong agriculturists and other persons wth comon
needs. S. 2(1) defines 'Registrar’ as a person appointed to
perform the duties of a Registrar of cooperative societies
under the Act. Under s. 6(1) the State Government rmay
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appoint a person to be Registrar of Co-operative Societies
for the State or any portion of it, and nay appoint persons
to assist such Registrar. Under s. 6 sub-s. (2) (a) the
State CGovernnent nmay, by general or special order published
in the official gazette, confer on any person appointed
under sub-s. (1) to assist the Registrar, all or any of the
powers of the Registrar under the Act except the powers
under s. 26. Under s. 13, the registration of a society
nakes it a body corporate by the name under which it is
regi stered, with perpetual succession and a comon seal and
with power to acquire and hold property, to enter into
contracts, to institute and defend suits and other |ega

proceedi ngs and to do all things necessary for the Purposes
for which it is constituted. Chapter V deals with audit and
inspection of societies. Under s. 33 the Registrar nust
audit or cause to be audited by sone person authorised by
him the accounts of every registered society once at | east
in every year. _Under sub-s. (4) of s. 33 the auditor has to
subm t a report “including therein inter alia every
transacti'on whi ch appears to-himto be contrary to law, the
amount of -any deficiency or | oss which appears to have been
incurred by the cul pable negligence and m sconduct of any
Person, the anmount of any sum whi ch ought to have been but
has not been brought into account by any person and any
noney or property belonging to the society which has been
m sappropriated or fraudulently retained by any person
taking part in the organisation or managenent of the society
or by any past or present officer of the society or by any
other person.S.35 provides for certain inquiries by the
Registrar. S. 40 pro-

168

vides inter alia that where as a result of an audit under s.
33 or an inquiry under s. 35 it appears to the Registrar
that any person who has taken part in the Organisation or
management of the society or any past or present officer of
the society has nade any payment which is contrary to | aw or
by reason of his cul pabl e negligence or m sconduct /involved
the society in any loss or deficiency, or failed 'to /bring
into account any sum whi ch ought to have been brought into
account, or msappropriated or fraudulently retained any
property of the society, he may inquire into the conduct of
such person and after giving such person an opportunity of
bei ng heard, nake an order requiring himto contribute such
sumto the assets of the society. Sub-s. (3) of s. 40 pro-
vides for an appeal fromthe order of the Registrar to the
State Governnment on application nade by  the person or
of fi cer agai nst whomthe order was passed. S. 48 enumerates
various kinds of disputes touching the business of the
regi stered society which nmust be referred to the  Registrar

Such di sputes may be anpbngst nenbers, past nenbers, ~ persons
claimng through nmenbers, past nmenbers or deceased nenber
and sureties of nenbers, past menbers or deceased nenbers,
or between the society and any past or present officer

agent or servant of the society. Under sub-s. (2) the
Regi strar may on recei pt of such reference-

(a) decide the dispute hinself, or

(b) transfer it for disposal to any person exercising the
powers of a Registrar in this behalf, or

(c) subject to any rules, refer it for disposal to an
arbitrator or arbitrators

Under sub-s. (3) the Registrar may withdraw any reference
transferred under cl. (b) of sub-s. (2) or referred under
cf. (c) of the said sub-section and deal with it in the
manner provided in the said sub-section. Under sub-s. (6)
any person aggrieved by any decision given in a dispute
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transferred or referred under cl. (b) or (c) of sub-s. (2)
nay appeal to the Registrar. Sub-s. (7) gives t he
Registrar, in the case of dispute under this section, the

power of reviewvested in a civil court under s. 114 and
under 0. XLVIl, r. 1 of the Code of G vil Procedure, 1908 as
also the inherent jurisdiction specified ins. 151 CP.C
Sub-s. (8) gives the Registrar the power to state a case and
refer it to the District Judge for decision whereupon the
decision of the District Judge is to be final. Under sub-s.
(9) a decision of the Registrar under this section and
subject to the orders of the Registrar on appeal or review,
a decision given in a dispute transferred or referred under
cl. (b) or (c) of sub-s. (2) is to be final. S. 49 gives
the Registrar power to summon and enforce the attendance of
wi t nesses and parties concerned and to exam ne them upon
169
oath and to conpel the production of any books of account,
docunents or property by the same neans and so far as may
be, in the sane manner as is provided in the case of a civi
court under the Code of Civil Procedure. S. 50 authorises
the Registrar in certain cases to  direct attachnent of
property of any person who with intent to defeat or delay
the execution of any order that may be passed against him
under s. 48 is about to dispose of the whole or any part of
his property or to/renove any part of his property from the
local limts of the jurisdiction of the Registrar. S.57(1)
provi des t hat
"(1)  Save in so far as expressly provided in
this Act, no civil or revenue court shall have
any jurisdiction -in respect ~of any matter
concerned wi th-the w nding up or  dissol ution
of a registered society under this Act, or of
any dispute required by section 48 ' to be
referred to the ~Registrar or of any
proceedi ngs, under- Chapter VII-A"
Chapter VII-A of the Act headed 'distraint’ provides for
recovery or a debt or outstanding by distraining while in
the possession of the defaulter any crops or other  products
of the earth standing or ungathered on the holding of the
defaul ter. The Chapter contains sections naking elaborate
provision for the sale of property distrained. S 66 gives
the State Governnent power to frame rul es for any registered

society or a class of registered societies. The 1 at est
rules are those franed in the year 1959. Rule 68 lays down
the procedure for adjudication of disputes under s. 48: It

provides for a reference to the Registrar in witing, on
recei pt where of the Registrar has to cause notice of it to
be served on, the opposite party requiring himto show cause
within a specified tine. After a witten statenment is
filed, the Registrar nay decide the dispute hinself or
transfer it to any person exercising the powers of a
Regi strar in this behalf or to an arbitrator. There'is also

a provision for substitution of the heirs or | ega
representatives of a party to the dispute who dies pending
the adjudication. The Registrar or the arbitrator is

obliged to give a decision in witing after considering the
evi dence adduced by the parties. Before the Regi strar or
arbitrator, a party has a right to be represented by a | ega
practitioner.

In this case, the Assistant Registrar concerned, along
with several other persons, was given the power of the
Regi strar under various sections of the Act including s. 48
[ excepting sub-ss. (6) and (8)] by the State CGovernnent. He
was not a noninee of the Registrar

It will be noted fromthe above that the jurisdiction of the
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ordinary civil and revenue courts of the land is ousted
under s. 57

L4 Sup. d/67-12

170

of the Act in case of disputes which fell under S. 48. A
Regi strar exercising powers under S. 48 nust therefore be
held to discharge the duties which would otherw se have
fallen on the ordinary civil and revenue courts of the | and.
The Regi strar has not nerely the trappings of a court but in
many respects he is given the sane powers as are given to
ordinary «civil ~courts of the land by the Code of Civi
Procedure including the power to summon and ; exam ne
wi tnesses on oath, the power to order inspection of docu-
nents, to hear the parties after fram ng issues, to review
his own ,order and even exercise the inherent jurisdiction
of courts mentioned in -s.. 151 of the Code of Cvi

Pr ocedure. In such -a case, thereis no difficulty in
hol di ng~ that in adjudicating upon a dispute referred under
s. 48 of the Act, the Registrar is to all intents and

pur poses ‘a court di scharging the sane functions and ,duties
in the same manner as a court of |law'is expected to do.
According to Hal sbury’s Laws of England (Third Edition Vol.
9) at p. 342 :
"Originally the term "court" neant, anong
ot her meani ngs, the Sovereign's palace; it has
acquired the neaning of the place wher e
justice is adninistered and, further, has cone
to nmean the persons who exercise judicia
functions under ~authority derived ei t her
i mredi ately or nediately fromthe Sovereign.
Al'l tribunals, however, are not courts, in the
sense in which the term is here enployed,
nanely to denote such tribunals as exercise
jurisdiction over persons by reason  of the
sanction of the law, and not nmerely by reason

of vol untary subm ssi on to their
jurisdiction."

Agai n,

"The question is whether the tribunal is a

court, not whether it is a court of justice,
for there are courts which are not courts of
justice. |In determ ning whether a tribunal is
a judicial body the facts that it has been
appoi nted by a non-judicial authority, that it
had no power to administer an oath, that the
chairman has a casting vote, and that third
parties have power to i ntervene are
imuaterial, especially if the statute setting
it up prescribes a penalty for nmking false
statenents; elenments to be considered are (1)
the requirenent for a public hearing,  subject
to a power to exclude the public in a' proper
case, and (2) a provision that a nenber of the
tribunal shall not take part in any decision
in which he is personally interested, or
unl ess he has been present throughout the
proceedi ngs. "

It is not necessary to examine the question at any great

l ength, because of certain authoritative pronouncenments of

this Court.

171

In Brainandan Sinha v. Jyoti Narain(l) the question was,

whet her a conmmi ssioner appointed under the Public Servants

(I'nquiries) Act, 1850 was a court within the nmeaning of the

Contempt of Courts Act, 1952. There, after referring to
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authorities |ike Coke on Littleton and Stroud and Stephen
the Privy Council decision in Shell Co. of Australia v.
Feder al Conmi ssioner of Taxation(2) and t he earlier

decisions in Bharat Batik Limted v. Enployees of Bharat

Bank Ltd.(4), Magbool Hussain v. The State of Bonbay(5) and

Cooper v. WIlson(5) it was observed
"It is clear, therefore, that in order to
constitute a court in the strict sense of the
term an essential condition is that the court
should have, apart from having some of the
trappings of a judicial tribunal, power to
gi ve a decision or a definitive judgment which
has finality and authoritativeness which are

t he essenti al tests of a judicia
pr onouncenment . "
Ref erence was there nmade to the dictumof Giffith, CJ. in
Huddart, Parker & Co. v. Morehead(6) where he said:
"I am _of opinionthat the wrds ’judicia
power”’ as used in section 71 of the

Constitution nmean the powers which every
soverei gn authority must of necessity have to
deci de controversi es between its subjects, or
between itself and its subjects, whether the
rights relate to life, liberty or property.
The /'exercise of this power does not begin
until sonme tribunal which has power to give a
bi nding and authoritative decision (whether
subject to appeal or not) is called upon to
take action."
Ref erence may al so be nmade to the decision of this Court in
Shri Virindar Kumar Satyawadi v. The State of  Punjab(7).
There the question was, whether a returning officer. acting
under ss. 33 and 36 of the Representation of the People Act,
1951 and deciding on the wvalidity or otherwise of a
nom nati on paper was not a court within the meaning of ss.
195 (1) (b), 476 and 476-B of ~the Code of Crimnal
Procedure. Here, too, the authorities which were cited in
the case of Brainandan Sinha's case(1l) were reviewed and it
was said :
"It may be stated broadly t hat what
di stingui shes a court from a quasi-judicial
tribunal is that it is charged with a duty to
decide disputes in a judicial nmanner and
declares the rights of parties in a definitive

j udgrent . To decide in a ~judicial _manner
i nvol ves that the parties

(1) [1955] 2 S.C R 955

(3) [1950] 1 S.C R 459

(5) [1937] 2 K. B. 309, 340

(2) [1931] A C 275.

(4) [1963] S.C.R 730.

(6) [1909] 8 C.L.R 330, 357.

(7) [1955] 2 S.C R 1013 at 1018.

172

are entitled as a matter of right to be heard
in support of their claim and to adduce
evidence in proof of it. And it also inports
an obligation on the part of the authority to
decide the matter on a consideration of the
evi dence adduced and in accordance with |aw
When a question therefore arises as to whether
an authority created by an Act is a court as
di stingui shed froma quasi-judicial tribunal

what has to be decided is whether having,
regard to the provisions of the Act it
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possesses all the attributes of a court."

This Court then went on to consider whether the functions
and powers entrusted to the returning officer under the Act
made, hima court. It was noted that under S. 36(2) of the
Act, the returning officer has to exami ne the nom nation
paper and decide all objections which may be made thereto.
It was noted that the power was undoubtedly judicial in
character but the parties had no right to insist on
produci ng evidence which they might desire to adduce in
support of their case and there was no machinery provided
for the sumoni ng of wi tnesses, or of conpelling production
of documents and the returning officer was entitled to act
suo notu in the matter. 'The Court further remarked that in
a proceeding under S. 36 there was no lis in which persons
with opposing clains were entitled to have their rights
adj udi cated in a judicial manner but the enquiry was such as
was usual ly conducted by an ad hoc tribunal entrusted with a
qguasi - judici al _power. Consequently it was held that the
returning officer deciding on the validity of a nom nation
paper was not a court for the purpose of s. 1 95 (1) (b)
Cr.P.C. with the result that even as regards the charge
under s. 193, the order of the Mgistrate was not appeal abl e
as the offence was not committed in or in relation to any
proceedings in a court.

It wll not be out of place to recapitul ate what was said
in Cooper v. WIson (1) and referred to in Brainandan
Sinha's case (2). | The passage runs thus :

"A true judicial decision presupposes an
exi sting di spute between two or nore parties,
and then-.involves four requisites :- (1) The
presentation (not necessarily orally) of their
case by the parties to the dispute; (2) if the
di spute between themis a question of. fact,
the ascertainment of thefact by neans of
evi dence adduced by the parties to the dispute
and often with the assistance of argunent by
or on behalf of the parties on the evidence;
(3) if the dispute between themis a  question
of law, the subnission of |egal argunents by
(1) [1937] 2 K. B. 309.
(2) [1955] 2 S.C. R 955.
173
the parties; and (4) a decision which disposes
of the whole natter by a finding upon -the
facts in dispute and an application of the |aw
of the land to the facts so found, including
where required a ruling wupon. any disputed
guestion of law "
In our opinion, all the above requisites are to be found in
this case. The question before the Assistant Registrar was
whet her the appellant and Jagannath Jha had caused |l oss to
the bank and whether they were liable to conmpensate the bank
for it. This arose out of audit proceedings. There was a
witten reference to the Registrar. There was a dispute
between the bank on the one hand and the appellant -and
Jagannath Jha on the other to be decided with the assistance
of argunents and on the evidence adduced. The dispute was a
guestion of |aw dependent on the facts of the case and the
decision disposed of the whole matter by finding the
appel lant liable for the entire anbunt. As we have already
remarked, the Assistant Registrar had alnpost all the powers
which an ordinary civil court of the land would have, of
sunmoni ng Wi tnesses, conpelling production of docunents,
exam ning w tnesses on oath and conming to a conclusion on
the evidence adduced and the arguments subnitted. Under
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sub-r. (10) of r. 68 the parties could be represented by
| egal practitioners. The result is the same as if a decree
was pronounced by a court of |law. The adjudication of the
Assi stant Registrar was not based upon a private reference
nor was his decision arrived at in a summary manner, but
with all the paraphernalia of a court and the powers of an
ordinary civil court of the |and.

We were however referred to decisions of certain Hi gh Courts
in support of the contention that the Assistant Registrar
was not a court for the purposes of the Contenpt of Courts
Act. the latest of these decisions is that of the Bonbay
Hi gh Court in Ml abar H I Co-operative Housing Society v.
K. L. Gauba(l). There an application was nade by the
soci ety against one K L. Gauba for the alleged contenpt
conmitted by himon the Third opponent, a nom nee of the
Regi strar, appointed under s. 54 of the Bonbay Co-operative
Societies Act, 1925. The facts of the case were as foll ows.
Gauba and his wife were nenbers of the society and at the
material ‘time were residingintw flats in one of the
soci ety’s prem ses. The ternms and conditions on which a
flat was allotted to the wife were that an initial paynent
of Rs. 6.001 had to be made towards the qualifying shares of
the society and nenbership fees and thereafter a paynment of
Rs. 580 per Ms. Gauba mamde the initial paynent but failed
to render the nonthly paynents thereafter.  The society nade
an application tinder s. 54 of the Act to the Registrar of
Co- operative

(1) A 1.R 1964 Bom 147 at 152.
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Societies relating to the dispute arising out of Ms.
Gauba’'s failure to make the nobnetary paynents. ~The dispute
was referred to his nom nee by the Registrar and the nom nee
nmade an award directing Ms. Gaubato pay a sum of Rs.
49,492-15 to the society. Being unable to recover the
noney, the Society made another application to the Registrar
under S. 54 of the Act praying for a direction for eviction
of Ms. Gauba from the flat (in her occupation. The
Regi strar, in exercise of his powers under S. 54 referred
this dispute to his nominee M. C. P. Patel (the third
opponent to the petition before the Hgh Court). This case

was nunbered as Arbitration Case of 1961. In thi's
arbitration case, Gauba appeared on behalf of his wfe as
her agent. It appears that Ms. Gauba could not be ~“served

for sonme tinme and the case had to be adjourned on certain
occasi ons. After a nunber of adjournnents, whenthe natter
was taken up on February 15, 1962, Gauba is alleged to have

abused M. Patel calling him"dishonest"” and "a cheat". M.
Gauba contended before the H gh Court that onthe date on
which he was said to have uttered the abuses M. Patel, in

| aw, had ceased to function as a nom nee of the Registrar

that the proceedings before M. Patel were in the nature of
arbitration proceedings, that M. Patel was not a | court
within the neaning of the Contenpt of Courts Act and lastly,
even if he was a court, he was not a court subordinate to
the Bonmbay H gh Court under sub-s. (2) of S. 3 of the
Contempt of Courts Act, the alleged contenpt being an ex
facie contenpt ampunting to an offence under S. 228 |.P.C
On the question as to whether M. Patel was functioning as a
court, the Bombay Hi gh Court canme to the conclusion that the
tests laid down by this Court in Brajnandan Sinha’s case(1l)
had not been satisfied. According to the |earned Judges,
t he Regi strar’s nom nee al t hough possessi ng certain
trappings of a court, had no i ndependent seisin over the
case and the power exercised by him was that of an
arbitrator enabling himto make an award. Such an award
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woul d not be equated with a judgenent or a decision given by
a Court. The | earned Judges relied strongly on the fact
that the Registrar had power to withdraw the dispute from
his nominee and that the latter was in duty bound to decide
the dispute within two nmonths. All this, in the opinion of
the | earned Judges, went to establish that the, proceedings
were those in arbitration and not before a court. After
referring to Brai nandan Sinha' s case(l) and to Shell Co. of
Australia v. Federal Commissioner of Taxation (2) the
| earned Judges concluded their judgnent on this point
observing :

"Thus apart fromthe fact that the statute

refers to the decision of a nomnee as an

award in express terns,

(1) [1955]2 S.C. R 955.

(2) [1931] A.-C. 275.
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and a reference to himis a reference for his

arbitration, the provision of the Act relating

to the appointnent  of a nom nee itself

i'ndicates that the power, which a nom nee

derives for deciding the dispute, is not a

power derived by himfromthe State."
The next decision referred to us was that of a single Judge
of the Allahabad H gh Court in Raja H nmanshu Dhar Singh v.
Kunwar B. P. Sinha(l). |In this case adispute arising out
of certain resolutions passed by the H nd Provincial Flying
C ub were referred to the Registrar of Co- operative
Soci eti es under the provisions of the Co-operative Societies
Act of Uttar Pradesh and the Registrar del egated his powers
to the Assistant Registrar to-arbitrate inthe matter. The
Assistant Registrar issued an injunction that no  further
neeting should be called and this direction was flouted and
di sobeyed. The | earned Judge came to the conclusion that
"only those arbitrators can be deened to be courts who are
appointed through a court and not - those arbitrators who
function without the intervention/of a court."
In our opinion, neither of these decisions |ays ‘down any
reasoni ng which would conpel us to hold that the Assistant
Regi strar of Co-operative Societies in this case was not a
court. In the Bombay case, the matter was referred to the
Assistant Registrar as a nomnee who had to act as an
arbitrator and nmake an award. So also in the Allahabad
case, the Assistant Registrar nerely acted as an arbitrator.
In the case before us, the Assistant. Registrar was
di schargi ng the functions of the Registrar under s. 6(2) of
the Act under the authority of the State CGover nirent
del egating the powers of the Registrar to him
It was sought to be argued that a reference of a dispute had
to be filed before the Registrar and under sub-s. 2(b) of s.
48 the Registrar transferred it for disposal -to the
Assi stant Registrar and therefore his position was the same
as that of a nomi nee under the Bonbay Co-operative Societies
Act . W do not think that contention is sound nerely
because sub-s. (2) (c) of s. 48 authorises the Registrar to
refer a di spute for disposal of an arbitrator or
arbitrators. This procedure was however not adopted in this
case and we need not pause to consider what woul d have been
the effect if the matter had been so transferred. The
Assistant Registrar had all the powers of a Registrar in
this case as noted in the del egati on and he was conpetent to
di spose of it in the sane manner as the Registrar would have
done. It is interesting to note that under r. 68 sub-r
(10) of the Bihar and Oissa Cooperative Societies Rules,
1959 :
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"“In proceedi ngs before the Registrar or
arbitrator a party nmay be represented by a
| egal practitioner."
(1) [21962] AI. L. J. 57.
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In conclusion, therefore, we must hold that the Assistant
Regi strar was functioning as a court in deciding the dispute
bet ween the bank and the appellant and Jagannath Jha.
Then comes the question as to whether the Assistant Regis-
trar was a court subordinate to the H gh Court. The
foundation ,of the contention of the | earned counsel for the
appellant is provided by the difference in the wording of
Arts . 227 and 228 of ,the Constitution. Under sub-s. (1)
of S. 3 of the Contenpt of Courts Act, 1952 every Hi gh Court

shall have and exercise the same jurisdiction, powers and
authority, in accordance with the sane procedure and
practice, in respect of contenpts of courts subordinate to

it as it has and exercises in respect of contenpts ,of
itself. Sub-s. (2) lays down that the H gh Court shall not
take cogni zance of a contenpt alleged to have been conmitted
in respect of a court subordinate to it where such contenpt
is an of fence puni shabl e under the Indian Penal Code. Under
Art. 227 every Hi gh Court shall have superintendence over
all courts land tribunals throughout the territories in
relation to which it exercises jurisdiction. Under Art. 228
if the Hi gh Court i's satisfied that a cause pending in a
court subordinate to it involves a substantial question of
law as to the interpretation of the Constitution the
determ nation of which is necessary for the disposal -of the
case, it shall wthdraw the case and may either dispose of
the case itself or determ ne the said questionof  law and
return the case to the court fromwhichthe case has been so
withdrawmn. -On the basis of the difference in |anguage
between these two Articles it was contended that the
| egislature in passing the Contenpt of Courts Act in 1952
must be taken to have contenplated the cognizance of
contenpts of such courts only as would be covered 'by Art.
228 and not Art. 227. This has given rise to considerable
judicial conflict as we shall presently note. |n Sukhdeo v.
Brij Bhushan(1l) the question was whether the Panchayati
Adal ats constituted under the U P. Panchayat Raj Act, 1947
were courts wthin the meaning of the Contenpt of Courts
Act . After an exhaustive analysis of the power of
superi nt endence of the Hgh Courts under successi ve
Government of India Acts 1915, 1935 and the Constitution, a
Di vi si on Bench of the Allahabad H gh Court held that™ court,
after t he Consti tution, ]l ad t he same power of
superintendence which it had after the passing of the
Governnment of India Act, 1935 and that "in exercise of it
can check the assunption or excess of jurisdiction by
Panchayat Adal ats or conpel themto exercise their jurisdic-
tion and do their duty and they were therefore, judicially
subordinate to the Allahabad Hi gh Court." In re Annamalai (2)
the ., question was whether a civil revision petition against
an order ill

(1) AI.R 1951 All. 667.

(2) AI.R 1953 Mad. 362.
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the nature of an award passed by the Deputy Registrar of Co-
operative Societies was entertainable by the Hi gh Court
acting wunder Art. 227 of the Constitution and there after
examining a nunber of authorities, a single Judge of the
Madras High Court concluded that the Hi gh Court had
revi si onal jurisdiction under Art. 227 by way of
superintendence over the judicial work of a duly constituted
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tribunal like the Deputy Registrar under the Co-operative
Societies Act. O course, the question the court was

i medi ately concerned with there was the scope of the power
of superintendence, and it was observed that
"Superintendence includes power to guide, and
encour age Judges of the subordinate Courts, to
direct subordinate courts and tribunals to
carry out its orders; and to direct enquiry
with a viewto take disciplinary action for
flagrant nal administration of justice."”
It was not necessary for the purpose of that case to take
not e of the difference, if any, between the wor ds
"superintendence’ and ,subordination’. In Kapur Singh v.
Jagat Narain(l) a Division Bench of the Punjab Hi gh Court
took the view that "superintendence’ would include the power
to deal with a content of court of a kind not punishable by
the Court of the Comm ssioner itself appointed to hold an
i nqui ry under Public Servants lnquiries Act, 1850) and that
for the 'purpose of the Contenpt of Courts Act the word
"subordinate" would include-all courts and tribunals over
which the Hi gh Court is given the power of superintendence
under Art. 227 of the Constitution."” In Lakhana Pesha v.
Venkatrao Swanirao(l) the question was, whether the Chief
Judge of the Court of Small Causes acting as persona
designate under the Bonbay Minicipal Act was a court
subordinate to the High Court for the purpose of ss. 2 and 3
of the Contenpt of Courts Act. Chagla, C. J. took the view
t hat
"the power of superintendence conferred upon
the H gh Court under Art. 227 is clearly not
only adm nistrative but also judicial and the
restriction inposed upon the H gh Court by s.
224(2), CGovernnent of- India Act is' thereby
renoved. Now, t he power of judicia
superi nt endence which has been conferred upon
the High Court. is in respect not only of
courts but also of (Tribunals throughout the
territories in relation to which ‘the High
Court exercises jurisdiction, and the question
that arises is whether in view of this
constitutional position.it could not be said
of a 'persona designata that it is a court
subordinate to the High
Court.
(1) A 1.R 1951 Punjab 49.
(2) A 1.R 1955 Bonbay 163.
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Now, the subordination contenplated by
S. 3 is a judicial subordination and there can
be no doubt that the Chief Judge, although he

is a persona designata’, is a tribunal  which
would fall within the purview and anbit of
Art. 227."

Further, according to the | earned Chief Justice there was no
reason or principle on which any distinction could be drawn
between a civil court which was subordinate to the High
Court and a tribunal which was subordinate to the Hi gh Court
under Art. 227 of the Constitution
The nature of jurisdiction exercised by the H gh Court under
Art. 227 of the Constitution was gone into at length by a
Full Bench of the Patna High Court in Budhi Nath Jha v.
Mani | al Jadav (1). There it was observed that
“I't is also apparent that the power of
revision conferred upon the Hi gh Court under
Art. 227 of the Constitutionis simlar in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 16

nature to the appellate power of the Hgh
Court, though the power under Art. 227 s
circunscribed by various linitations. These
[imtations, however do not af f ect t he
intrinsic quality of the power granted under
Art. 227 of the Constitution, which is the
sane as appell ate power."

The | earned Chief Justice of the Patna Hi gh Court relied to

a very great extent on a passage from Story readi ng
"The essenti al criterion of appel | ate
jurisdiction is, that it revises and corrects
the proceedings in a cause already instituted
and does not create that cause. |In reference
to j udi ci al tribunals an appel | ate
jurisdiction, ‘therefore, necessarily inplies
that the subject matter has been already
instituted and acted upon by sone other court,
whose judgnent or proceedings are to be
revised. "

For the purpose of this case, it is not necessary to
deci de whether revisional jurisdictionis the sane as the
appel late jurisdiction but it is enough to hold that wunder
Art. 227 of the Constitution, the H gh Court exercises
judicial control over all courts and tribunals functioning
within the imts of its territorial jurisdiction
Qur attention was drawn to a judgnent of the Allahabad Hi gh
Court in State of Uttar Pradesh v. Ratan Shukl a(2). There
proceedi ngs were instituted against the respondent, a vaki
practising in the District Judgeship of Kanpur, on a report
made by the District Judge, Kanpur on being noved by the
Additional District Magistrate of Kanpur in whose court the
al | eged cont enpt
(1) A 1,R 1960 Patna 361
(2) A1.R 1956 All. 258.
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was conmitted by the Opposite party. There both the Judges
were of opinion that the act of the opposite party did not
amount to contenpt of court, and Beg. J. did not g0 into
the question as to whether the authority where the contenpt
of court was said to have been coimmitted was acting as a
court or not. Desai, J. however relying to a large extent,
on the |anguage of Arts. 227 and 228 of the Constitution
held that the Magistrate even if he was acting as a court
was by no neans, in the circunstances, a court subordinate
to the Al ahabad H gh Court.

In our opinion, Art. 228 of the Constitution does not
indicate that wunless a High Court can withdraw a case to
itself from another court for disposing of a [ substantia

guestion of law as to the interpretation of the
Constitution, the latter court is not subordinate to the
H gh Court. This Article is only intended to confer

jurisdiction and power on the High Court to withdraw a case
for the purpose nentioned above fromthe ordinary courts of
| aw whose decision may, in the normal course of things, be
taken up to the H gh Court by way of an appeal. Art. 227 is
of wider anbit; it does not limt the jurisdiction of the
High Court to the hierarchy of courts functioning directly
under it wunder the GCivil Procedure Code and Crimna

Procedure Code but it gives the H gh Court power to correct
errors of various kinds of au courts and tribunals in
appropriate cases. Needless to add that errors as to the
interpretation of the Constitution is not out of the purview
of Art. 227 although the H gh Court could not, wunder the
powers conferred by this Article, withdraw a case to itself
froma tribunal and di spose of the sane, or determine nerely
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the question of law as to the interpretation of the
Constitution arising before the tribunal. In our view, the
subordination for the purpose of s. 3 of the Contenpt of
Courts Act nmeans j udi ci al subordi nati on and not
subordi nati on under the hierarchy of courts under the Givi
Procedure Code or the Crimnal Procedure Code.

It may not be out of place to note that "subordinate courts"
have been dealt with in Chapter VI of the Constitution and
Art. 235 of the Constitution gives the H gh Court "the
control over District Courts and courts subor di nati ng
thereto" by providing for powers |ike the posting and
promotion, and the grant of |eave to persons belonging to
the judicial service of a State. Such control is not
judicial control and a court may be subordinate to a High
Court for purposes other than judicial control. Even before
,"tie framing of the Constitution s. 2 of the Contenpt of
Courts Alit, 1926 nmade express provision giving the High
Courts ~in Indiathe sane jurisdiction, power and authority
in accordance wth the sane practice and procedure in
respect . ‘of contenpt of courts subordinate to them as they
had in respect of contenpts of thenselves. The preanble to
the Act shows that it was
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enacted for the purpose of resolving doubts as to the powers
of Hi gh Courts to/punish contenpts of courts and to define
and linmt the powers exercisable by the H gh Courts and
Chief Courts in punishing contenpts of court.  The Contenpt
of Courts Act, 1952 repeal ed the Act of 1926 and reenacted
the provisions thereof in substantially the same |anguage.
In England "the Queen’s Bench Division has a genera
superintendence over all crinmes whatsoever and watches over
the proceedings of inferior courts, not only to prevent them
from exceeding their jurisdiction or otherw se acting
contrary to law, but also to - prevent per sons from
interfering with the course of justice in such courts"
(See Hal sbury’s Laws of Engl and-Third Edition), Vol. 8, page
19.

CGenerally speaking "any conduct that tends to bring the
authority and adm nistration of the law into disrespect or
di sregard or to interfere with or prejudice party Llitigants
or their wtnesses during their [|itigation" amunts to
contempt of court : see Oswald on Contenpts page 6. In order
that courts should be able to dispense justice without fear
or favour, affection or ill-will, it is essential that
[itigants who resort to courts should so conduct ~ thensel ves
as not to bring the authority and the admi nistration of |[|aw
into disrespect or disregard. Neither should they exceed
the limts of fair criticism or wuse |anguage casting
aspersions on the probity of the courts or questioning the
bona fides of their judgnments. This applies equally to al

Judges and all litigants irrespective of the status of the
Judge, i.e., whether he occupies one of the highest judicia
offices in the land or is the presiding officer of a ‘court
of very Ilimted jurisdiction. It is in the interests  of

justice and administration of lawthat litigants shoul d show
the sane respect to a court, no natter whether it is highest
in the land or whether it is one of inferior jurisdiction
only. The Contenpt of Courts Act, 1952 does not define
"contenmpt’ or ‘ courts’ and in the interest of justice any
conduct of the kind mentioned above towards any person who
can be called a ’'court’ should be amenable to the

jurisdiction under the Contenpt of Courts Act, 1952. It
nmust be borne in nmind that we do not propose to lay down
that all Registrars of all Co-operative Societies ’'in the

different States are "courts" for +the purpose of the
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Contenmpt of Courts Act, 1952. CQur decision is expressly
limted to the Registrar and the Assistant Registrar like
the one before us governed by "he Bihar and Oissa Co-
operative Societies Act.

The second point also fails and the appeal is dismssed.
G C Appeal dism ssed.
181




