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ACT:

Crimnal |aw Acquittal-1f H gh Court in appeal can reverse-
Val ue of inter-relationship between witness and victim

HEADNOTE

The appellants were charged for nurder wunder s. 302/34
I.P.C.. and were:acquitted by the Sessions Judge. On appea
the H gh Court reversed the acquittal ~ and convicted the
appel l ants under s. 302/34 |.P.C. In appeal to this Court
the appellants contended that (i) since an acquittal.
"reinforces" the presunption of innocence, it was not a fit
case for reversal of an acquittal, and (ii) the testinmony of
the eye witnesses in the case was found by the /Sessions
Judge to be unsatisfactory.

HELD: The Hi gh Court rightly convicted the appellants.

(i)The powers of the High Court in an appeal from an
acquittal are mno way different fromthose in _-an appeal
froma conviction. The H gh Court can consider the evidence
and weigh the probabilities. It can accept evi dence
rejected by the Sessions Judge and reject evidence accepted
by him unless the Sessions Judge relied upon hi s
observation of the deneanour of a particular wtness. In
departing from the conclusions of the Sessions ~Judge the
Hi gh Court nmust pay due attention to the grounds on which
the acquittal is based on repeal those grounds satisfaction
torily, bearing in mnd always that an accuse starts with a
presunmption of innonce in his favour and this presunption

cannot certainly be less strong after the acquittal. | f
these matters are properly kept in view and the acquittal is
reversed, there can no objection because the H gh Court. is

enpowered to reverse an acquittal. [729 E-Q

Sanwat Singh v. State of Rajasthan [1961]] 3 S.C R 120,
referred to.

(ii)The evidence of the eye wtnesses was consistent,
convi nci ng and credi bl e The Sessions Judge | ost sight of the
mai n i ssue, namely, whether what the eye witnesses said was
credible, in an attenpt to examine the inter-relation of the
witnesses. This is an inquiry of value up to a point but is
not conclusive because there is no crine proved in snal
village comunities where sone kind of relationship cannot
be established between witnesses and the victim and some
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petty quarrel shown to have taken place in the past between

sone of the w tnesses and the accused. To decide a case
the basis of such circunmstances, unless they are of great
significant magnitude, is to place reliance on collate
circunmstances at the expense of direct evidence of gu
which really matters. The first serves as a check upon
latter but no nore. [731 B-D

JUDGVENT:
CRI M NAL APPELLATE JURI SDI CTION : Crimnal Appeal No. 191
1964.
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Appeal by special |eave fromthe judgnent and order dated
May 20, 1964 of the Allahabad High Court in Governnent

Appeal No. 1386 of 1962.

728

A S.” R, Chari-and A. K Nag, for the appellants.

O P. Rana, for the respondent.

The Judgrment of the Court was delivered by

Hi dayatullah, J. The three appellants have been convicted
the High Court of Allahabad under s. 302/34 of the Ind
Penal Code for the nurder of one Harpal and sentenced
rigorous inprisonnent for Ilife, after. reversing th
acquittal by the Sessions Judge, Meerut. Oiginally f
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persons were tried for this offence. ~ ALl of them were

acquitted by the Sessions Court. On- appeal, the acquit
of the other two (Shanker and Tarif) was nai ntai ned but

t al
t he

three appellants (Shersingh, Baljor and Vijaipal) were

convicted. They now appeal by special |eave granted by t
Court.

his

The appel |l ants are brothers and sons of ‘Narayansi ngh. Tarif
and Shanker are brothers of Narayansi ngh. The deceased

Harpal was the brother of Naharsingh (P.~ W 1) and Am ch
(P. W 5). The house of Anmichand and his brothers is
front of that of the appellants, “in Mwuza Anmanullahp
Police Station Jani, District Meerut, where the offence
conmi tted,

As frequently happens this nurder was the result of a pe
quarrel earlier over the taking of carts through fields.
is hardly necessary to recount in detail what had t
happened. Suffice it to say that Shersingh took his ¢

and
in

ur,
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through Harpal’'s field and there was a wordy quarrel. Next

Shersingh stopped a cart in which Harpal was carry
sugar cane and Harpal kicked Shersingh and beat himw th f
bl ows. Nahar Singh (P. W 1) and Khazan (P. w
separated them The rmurder foll owed cl ose upon the heels
the second incident.

The case of the prosecution is that a fortnight |ater
the norning of Novenber, 26, 1961 at about 7 a.m-~ Har

i ng
i st
7)
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on
pal

left his ghair (conpound) to answer a call of nature. Near

the gate of his house the appellants and the two ‘accu
(since acquitted) fell upon him Sher Singh and Vijai
had spears and Shanker and Baljor had |athis. They b
Harpal wth their weapons. Tarif, who also had a sti
took no part in the beating but exhorted the others to k

sed
pal
eat
ck,
il

Har pal . Harpal was pierced in the chest and abdormen with

spears and struck with sticks. On his shout for help
brot hers Naharsi ngh and Ami chand, who were working in
back portion of their house cane running and three or f
wi t nesses Bhupal (P. W 2), Tara (P. W 3), Katara (P.
4) and one Atarsingh (who was not exam ned) canme f
different sides.’ The assailants then fled. Harpal who
fallen down was lifted, placed on a cot and covered with
quilt. He was however dead The autopsy later disclosed

his
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W
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a
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penetrating wounds in his chest

729

each of which had torn through his heart, a penetrating
wound transfixing the stomach and sone contusions. He nust
have died in a matter of minutes. The five accused were
tried for his nurder but were acquitted. On appeal the
three appellants were convicted and sentenced.

The |earned Sessions Judge in a long judgment exhaustively
di scussed the evidence but lost hinself in the details of
famly relationship and other irrelevant matters sedul ously
brought out in a desultory cross-,exam nation. He found "it
difficult to accept any part of the testinony of the eye-
wi tnesses. The Hi gh Court on a reappraisal of the evidence
cane to a contrary conclusion although it nmintained the
acqui ttal of Shanker and Tarif by giving themthe benefit of
the doubt. In this appeal M. Chari, |earned counsel for
the appellants, drew our attention to the evidence of the
eye-w tnesses and contended that their testinony was
unsati sfactory. He submitted that this was not a fit case
for the reversal of an acquittal regard being had to the
observations of this Court-in Sanwat Sinah & Others v. State
of Raj ast han(1) since an -acquittal "reinforces" t he
presunption of innocence. We shall deal with both the
aspects of his argunent.

It has been pointed out before by this Court as also the
Judicial Conmmittee that the powers of the H gh Court in an
appeal froman acquittal are in no way different from those
in an appeal froma conviction. The H gh Court can consider
the evidence and weigh the probabilities. 1t  can accept
evi dence rejected by the Sessions Judge and reject evidence
accepted by him unless the Sessions Judge relied upon his
observation of the deneanour of a particular~ wtness. In
departing from the conclusions of the Sessions Judge the
Hi gh Court must pay due attention-to the grounds or) ' which
the acquittal is based and those grounds satisfactorily,
bearing in mnd always that an -accused starts wth a
presunption of innocence in his favour and this presunption
cannot certainly be less strong after the acquittal. | f
these matters are properly kept in view and the acquittal is
reversed, there can be no objection because —our Crimnal
jurisdiction enmpowers the High Court to reverse an
acquittal.

In this case the Hi gh Court reassessed the evidence and
considered the grounds for its rejection by. the ~Sessions
Judge. M. Chari contended that the Hi gh Court ignored
several factors. Hi s argunent was that the H gh Court ought
to have seen that the medical evidence contradicted the ora
testinmony, the evidence clearly showed that the attack . nust
have taken place el sewhere and that the eye-w tnesses / were
interested in the victimand hostile to the accused. We
shal | now consi der these objections.

(1) [1961]3 S.C. R 120.
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Harpal had three penetrating injuries on his chest —and
abdonen One, was a stab wound chest cavity deep and t he
direction was nedially dowwards. The second was a stab
wound 3 1/2" below the left nipple in the 7th inter coasta
space near stomach. The wound was partially nmedial and
upward and chest deep. The third was a stab wound on the,
md part of the epigastric region in the mdline and it was
up to the back fromthe front and abdom nal deep. The other
infjuries may be. ignored.’” The first two injuries had
punctured the heart and, the third the stomach. There was 8
oz. of clotted blood in the pleura, 3 oz. of clotted blood
in the peritoneumand 1 Ib. sem-clotted bl ood in the
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pericardium The |argeintestines contained faecal matter
and the bl adder was enpty.

M Chari said that the description of the injuries shows
that Harpal mnust be lying down and not standing when the
first and second blows were given because one stab was
downwards and the upwards. , This is not concl usive. Much
depends upon the perspective heights of the assailants in
relation to that of the victim the lie of the land and the
noves to avoid the blows by the latter. There is nothing
i nherently inprobable in the situation and direction of the
injuries which can be said to contradict flatly the evidence
of the eye-witnesses. The injuries were such as the
gate of the house or el sewhere and no inference against the
testinony of the eye-wi tnesses can be drawn.

M. Chari sought to strengthen this argunment from the
circunst ance that no bl ood was found at the spot, or in the
tidri where the cot was spread or on the clothes. The Sub-
| nspector . Chauhal (P. W 10) said that the place of the
attack was sandy and bl ood had probably been tranpled upon

We have shown that the body contained 1 Ib. and 11 ounces of
blood in _its various parts and this showed considerable
internal bleeding. It must be renenbered that Harpal had
worn a kurta, a dhoti and a khes. It is likely that these
bet ween t hem absorbed the external bleeding which appears to
be conparatively snmall. At |east one wi tness described that
the clothes. were drenched in blood which they nust have
been wherever the nurder took place. 1t is a pity that the
cl othes wore not sent to the serol ogist but we do not think

t hat an adverse  inference can be drawn from this
ci rcumst ance. The evi dence of the eyew t nesses is
consi stent. That the incident took place at the very door
step of Harpal makes the presence of hi's brothers  probable
because they were in the house. The offence took place in
day light and there could be no mistake. The report was
made al nost at once and the names of the assailants and eye-
witness were nmentioned in it.. Although it said that many
other villagers saw the attack, it is perhaps because the
nmaker presunmed that this nust have been so. The “enptiness
of the bl adder
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showed that the victimhad voided but the fullness of the
| arger intestines supported the prosecution version that he
was goi ng out to ease hinself.

We have had the evidence of the eye-wi tnesses read to us and
after careful consideration we are satisfied that it 1is
consi stent, convincing and credible. "The Sessions Judge
| ost sight of the main issue, namely, whether what the eye-
wi tnesses said was credible, in an attenpt to exam ne. the
interrelation of the witnesses. This is an inquiry of val ue
"up to a point but is not conclusive because there is no
crime proved in snmall village comunities where sonme kind of
rel ati onshi p cannot be established between witnesses and the
victim and sonme petty quarrel shown to have taken place in
the past between sone of the wi tnesses and the accused. To
decide a case on the basis of such circunstances, unless
they are of great or significant magnitude, is to place
reliance on collateral circumstances at the expense of
direct evidence of guilt which really matters. The first
serves as a check upon the latter but no nmore, The evidence

of the eye-witnesses here is clear. W accept the findings
of the Hgh Court which are supported by evidence of
sufficient probative force to satisfy us. The appeal fails
and will be dism ssed.

Y. P. Appeal dism ssed
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