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ACT:

Def ence of India (Amendnment) Rul'es 1963 (Gold Contro
Rules) r. 126(L) (2) and the Custonms Act, 1962 (52 of 1962),
ss. 2(34), 105 and 110--Order of Assistant Col | ect or
aut horising search of prem ses, requirenents of--procedure
of search, s. 165(1) of the Code of Crim nal Procedure how
far applicable--Oficer authorised by Collector  whether
"proper officer’--Validity of s. 105.

Constitution of India, Art. 14--Section 105 of Sea
Customs Act, 1962 whether gives -unguided and arbitrary
power - - \Whet her ultra vires.

HEADNOTE

The Assistant Collector of Central Excise issued an
aut horization ’'under s. 126(L)(2) of the Defence of  India
(Anmendrent) Rules, 1963 (CGold Control Rules) for searching
the premses of the appellant. As a result of the _search
undeclared gold and certain other articles as well as
docunents were seized. The appellant’s wit petition under
Art. 226 challenging the search on various  grounds. was
di smssed. In appeal by certificate,

HELD : (i) Mala fides had not been proved against the
of ficer authorized to make the search [342 C

(ii) The authorization order could. not be said to be
defective nmerely because it did not expressly enmploy the
phrase ’'reason to believe’ occurring ins. 105 of  the-

Custons Act. The phraseol ogy used in the order nmeant, in
ef fect and substance, the sane thing. [342 E-F]
(iii) Wiile it may be advisable and indeed proper for

the Assistant Collector to give in the authorization order
the reasons for his belief that a search is necessary, the
non-mention of reasons would not by itself vitiate the

order. Nor can all the particulars of the nature of the
goods and of the docunents be nentioned in the order as they
will be known only after the search is made  The

specifications given in the present case,were sufficient to
enabl e the officer authorized to make the search
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[343 C-D

(iv) The word by in s.2(34) refers both to the Board and the
Col l ecter and therefore both the Board- and the Col |l ector of
Customs can assign functions to an officer of Customs. [343

(v) It ~cannot be said that the Assistant Collector of
Custons nust in authorizing search also record his reasons
for doing so on the ground that s. 165(1) of the Code of
Crimnal Procedure which makes such a provision is made
applicable to searches under s. 105 of the Custonms Act.
VWhile wunder S.--105 of the Act the Assistant Collector of
Customs either makes the search personally or authorizes any
officer of Custons to do so, if he has reasons to believe
the facts nmentioned therein;, under s. 165(1) of the Code of
Cri m nal Procedure the recording of the reasons for
believing the facts is only to enable himto nmake a search
urgently in a case where search warrants in the ordinary
course cannot be obtained. It is, therefore, not possible to
i nvoke' the condition and apply it .to a situation arising
under s. 105 of the Act [345 B-D

341
(M) Section 105 of the Custonms Act does not confer an
ungui ded and arbitrary power on the Assistant Collector of
Customs to mmke a search. A deeper  scrutiny of the
provisions indicates not only a policy but also effective
checks on the exercise of the power of  search by the
Assistant Collector. The section does not therefore offend
Art. 14 of the Constitution. [346 D

(vii) The High Court on the materials placed before it,
held that the Assistant Collector had acted with reasonabl e
belief in the facts nmentioned in s. 105. There,. was no

justification for interfering with the findings of the High
Court. [346 E-F]

"Durga Prasad v. H R Gones, Superintendent (Prevention)
Central Excise, Nagpur, A 1.R 1966 S.C. 1209, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : G vil Appeal No. 998 of 1965.
Appeal fromthe judgnent and order dated February 24, 25,
1964 of the Bombay Hi gh Court, Nagpur Bench in Special G vi
Application 459 of 1963.

B. K. Sanghi, G L. Sanghi and 0. C. WMathur, ~for the
appel | ant .

Niren De, Addl, Solicitor-General, N. S. Bindra and R H
Dhebar, for the respondents.

The Judgrment of the Court was delivered by

Subba Rao, C. J. This appeal by certificate raises the quest
on whether the search of the prenises of the appellant and
the seizure of the articles and the documents found- therein
were valid.

The rel evant facts are as follows: The appellant is a nining
proprietor and holds several manganese mnes in different
St at es. He has al so been doing business in nany articles
apart from being an exporter of nmanganese ore. On
information alleged to have been received to the effect of
that the appellant was in possession of a large quantity of
undeclared gold the Assistant Collector of Customs and
Central Exercise Raipur issued an authorization under r. 126
(L)4(2) of the Defence of India (Anmendnent) Rules, 1963
(Gold Control Rules) hereinafter called the Rules, for
searching the prem ses of the appellant. Pursuant to that
aut horization, the appellants prem ses were searched and as
a result of the search gold and other articles, foreign
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currency and other docunents. were seized. The appel | ant
filed a petition under Art. 226 of the Constitution in the
H gh Court of Bonbay (Nagpur Bench) challenging the validity
of the said search and the seizure of the articles and
docunents belonging to him The petition was heard along
with simlar petitions filed by other persons whose prem ses
were |ikewise searched and goods and docunents seized
therefrom The H gh Court dismissed all the petitions. The
several petitioners before the High Court, along wth the
appel l ant, preferred appeals to this Court and the an
appeal’s other than that filed by the appellant were heard
by this Court : See Durg

342
Prasad v. H R Gones, Superintendent (Prevention), Centra
Exerci se Nagpur(1l). Therein this Court considered the

various contentions raised by themand dismni ssed the sane.
For one reason or other, this appeal was not heard along
with them
Qoviously the points covered by that judgnent cannot be
permtted to be reagitated in this appeal. Accepting that
position, learned counsel for the appellant raised before us
only the questions that were not decided by the said
j udgrent . We shall now proceed to consider the questions
that are peculiar to this appeal
The contention that the Assistant Collector and the officer
authorized by himto nmake the search acted with nmala fides
has no substance. The Hi gh Court considered the evidence
and rejected it. We do not see any justification to take a
different view on the material placed before us.
The second contention is that under s. 105 of the Custons
Act, hereinafter called the Act, the Assistant. Collector
shal |l have reason to believe that sonme goods  are secreted
bef ore he can authorize any officer of Custons to search for
them or the rel evant docunents, but the authorization ' given
by the Assistant Collector to the Custons Oficer did not
say that he had reason to believe so
The rel evant part of the authorization reads thus
"Whereas information has been |aid before ne
of the suspected conmi ssion of offence’ under
section 11 read wth section 111 “of the
Custonms Act 1962 (52 of 1962) and it has been
made to appear that the producti on of
cont r aband goods and docunent s rel ating
thereto are essential to the enquiry about to
be made in the suspected offence........
Though the words "reason to believe" are not in terns
enbodied in the authorisation, the phraseology used in
ef fect and substance meant the sane thing.
,  The next contention is that on a reasonable construction
of the said provision it should be held that the Assistant
Col l ector of Customs should not only give reasons  for his
belief but also the particulars of the nature of the  goods
and of the documents, for, if the reasons and t he
particulars are not given the officer authorized my make a
rovi ng search of the house which is not in the contenpl ation
of the said section. This argunent nay be dealt with in two
parts. In ternms S. 105 of the Act does not say that the
Assi stant Collector shall give reasons. The power conferred
on himunder S. 105 is not subject to any such condition
Though he cannot make a search or authorize any officer to
make a search
(1) AI.R 1966 S.C. 1209.
343
unl ess he has reason to believe the existence of the facts
mentioned in the section, the section does not conpel himto
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give reasons. Wiile it may be advi sable, and indeed proper
for him to give reasons, the non-nmention of reasons in
itself does not vitiate the order. Nor can we agree wth
the appellant that the particulars of the nature of the
goods and of the documents should be given in t he
aut hori zati on. Qovi ously, no question of giving of parti-
culars arises if he hinmself nakes the search, but if he
authorizes any officer to do so, he cannot give the
particulars of the docunents, for they will be known only
after the search is nade. Doubtless he has to indicate
broadly the nature of the documents and the goods in regard
to which the officer authorized by himshoul d make a search,
for wthout that his mandate cannot be obeyed. The autho-
rization issued by the Assistant Collector of Custons in
this case clearly nentioned that on information received it
appeared that the appellant was in possession of contraband
goods and docunents relating thereto and al so described the
of fice and the residential prem ses wherein those goods and
document s ‘'would be found. In the circunstances of the case
we are satisfied that the specifications are sufficient to
enabl e the officer authorized to make the search.

The next argument is based upon the provisions of s. 110 of
the Act. Under s. 110(3) of the Act only a proper officer
can seize any docunents or goods which in his opinion wll
be useful for or relevant to any proceedings under the Act.
"Proper officer" has been defined by s. 2(34) of the Act
thus :

" Proper Oficer," i'n relation to any
functions to be perforned under. this Act,
nmeans the officer of custons who is assigned
those functions by the Board or the Collector
of Custons."

it is contended that, on a true construction of s. 2(34) of
the Act the Collector of Custons shoul d hinself seize the
goods, that he has no power to authorize another to do so
and that in this case the Collector of Custons did not make
the seizure. This argunment turns upon the terns of 'the said
provi si on. It is said that the Board only can assign
functions to another officer and that the Collector of
Custons cannot assign but can function personally. The
controversial expression in s. 2(34) is "by the Board or the
Col l ector of Custons”. The clause "who is —assigned those
functions", the argunent proceeds, refers only to the Board
and not to the Collector. A fair reading of the provision

in our view, is that the preposition "by" refers-both to the
Board and the Collector. Both the Board and the Collector
of Customs can assign functions to an officer of Custons.

It is then contended that the search nmade was void inasmuch
as in naking the search the rel evant provisions of Code of
Crim na

344

Procedure had not been conplied wth. This argunent is
based upon S. 105(2) of the Act. It reads

"The provisions of the Code of Crimnal
Procedure, 1898, relating to searches shall
so far as may be, apply to searches under this
section subject to the nodification that sub-
section (5) of section 165 of the said Code
shal | have effect as if for t he wor d
"Magi strate", wherever it occurs, the words
"Col | ector of Custons" were substituted."”

Now, if we look at the Code of Criminal Procedure, s. 165
deals wth searches. The relevant part of that section
reads

(1) Wenever an officer in charge of a
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police station or a police-officer nmaking an
i nvestigation has reasonable grounds for
believing that anything necessary for the
pur poses of an investigation into any offence
which he is authorised to investigate may be
found in any place within the limts of the
police-station of which he is in charge, or to
which he is attached, and that such thing
cannot in his opinion be otherw se obtained
wi t hout undue del ay, such officer may, after
recording in witing the grounds of his belief
and specifying in such witing, so far as
possi bl e, the thing for which search is to be
made, search, or cause search to be nade, for
such thing in.any place within the linmts of
such station.

(2)

(3) If he is unable to conduct the search in
person, and there is no other person conpetent
to nake the search present at the tinme, he may
after recording inwiting his reasons for so
doing require any officer subordinate to him
to make the search, and he shall deliver to
such ~subordinate officer an order in witing
specifying the place to be searched and; so
far as /possible, the thing for which search is
to be made and such subordi nate officer may
t her eupon search for such thing in such place.

(4) The provisions of this Code as to

search-warrants and the general provi si ons
as to searches contained in section 102 and
section 103 shall, so far as maybe, apply to a

search made under this section

(5) Copies of any record made under
subsecti on (1) —or sub-section (3) shal
forthwith be sent tothe nearest Magistrate
enmpowered to take cognizance of the offence
and the owner or occupier of the pl ace

searched shall on application be furnished
with a copy of the sane by the .Magistrate.
345

The argument is that the expression "so far as may be" in s.
105(2) of the Act attracts s. 165(1) of the Code of Crinna
Procedure and under that section, as the police-officer ~has
to record in witing the grounds of his belief the Assistant
Col  ector of Custons shall also in authorizing the search
record his reasons for doing so. But, in our view, s. 105
of the Act and s. 165(1) of the Code of Crimnal Procedure
are intended to neet totally different situations. Wi | e
under s. 105 of the Act the Assistant Collector of ~ Custons
ei ther nakes the search personally or authorizes any officer
of Custons to do so, if he has reason to believe the | facts
mentioned therein, under s. 165(1) of the Code of Crimnna
Procedure the recording of the reasons for believing the
facts is only to enable himto make a search urgently in_a
case where search warrants in the ordi nary course cannot be

obt ai ned. It is, therefore, not possible to invoke that
condition and apply it to a situation arising under s. 105
of the Act. It is not necessary in this case to

particul arize which of the other clauses or part of the
cl auses of that section can be applied to a search under s.
105 of the Act. W, therefore, reject this contention also.
Then it 1is contended that s. 105 of the Act confers an
ungui ded) and arbitrary power on the Assistant Collector of
Customs to make a search,. the only condition being that he
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has reason to believe in the existence of the facts
mentioned therein. It is said that the said belief is
practically a subjective satisfaction and the section
neither lays down any policy nor inposes any effective
control on his absolute discretion. So stated the argunent
is attractive, but a deeper scrutiny of the provisions
indicates not only a policy but also effective checks O
the exercise of the power to search by the Assistant
Col l ector of Custons. The object of the section is to make
a search for the goods liable to be confiscated or the
docunents secreted in any place. which are relevant to any
proceedi ng under the Act. The legislative policy reflected
in the section is that the search nmust be in regard to the
two categories nmentioned therein, nanely, goods liable to be
confi scated and documents relevant to a ding under the Act.
No doubt the power can be abused. at is controlled by other
means. Though under the section the Assistant Collector of
Customs® need not give the reasons, if the existence of
belief  is questioned in any collateral proceedings, he has
to produce rel evant evidence to sustain his belief. That
apart, under s. 165(5) of the Code of Crimnal Procedure,
read with s. 105(2) of the Act, he has to send forthwith to
the Collector of Custons a copy of any record nmade by him
The Collector would certainly give necessary directions if
the Assistant Collector went wong, or if his act was gui ded
by mala fides. But the nore effective control on him is
found in s. 136(2) of the Act. It reads :
If any officer of custons....
346
(a) requires any person to be searched for
goods liable to confiscation or any docunent
relating thereto, wthout having reason to
beli eve that he has such goods or docunents
secreted about this person; or
(b) arrests any person w thout having reason
to believe that hehas been guilty of an
of fence puni shabl e under section 135; or
(c) searches or authorises any other officer
of custons to search any place w thout ~having
reason to believe that any goods, documents or
things of the nature referred to in section
105 are secreted in that place,
he shall be punishable with inprisonnent for
a termwhich may extend to six nmonths, or with
fine which may extend to one thousand rupees,
or with both.
No doubt he <can be prosecuted only wth the previous
sanction of the Central Government, but his ‘liability to
crimnal prosecution for dereliction of duty under S. 105 of
the Act is certainly an effective control on his arbitrary
act s. It is, therefore, clear that not only a policy is
laid down in S. 105, but also that the acts of the Assistant
Collector are effectively controlled in the nanner ' stated
above. We cannot, therefore, say that s. 105 offends Art.
14 of the Constitution.
Lastly, it is contended that the Assistant Collector of
Custonms in fact has not placed any material before the Hi gh
Court to sustain his reasonable belief. The H gh Court, on
the material placed before it, held that the Assistant
Coll ector had acted with reasonable belief in the facts
nmentioned in that section. There is no justification for
our interference with the findings of the H gh Court.
In the result, the appeal fails and is dism ssed with costs.
It is represented to us that three years have el apsed since
the documents were seized and it appears that nothing
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further has been done in the matter. W hope and trust
that the Custons Authorities will take appropriate and

i mredi ate steps to finish their investigation and return the
docunents which are not required,

to the appellant.

G C

Appeal dism ssed

347




