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ACT:

Code of Civil Procedure (Act 5 of 1908), O XXI. rr. 89-92-Ex
parte noney decree-Sale of property in execution-Decree set
asi de before confirmation-1f sale could be confirned.

HEADNOTE

The appellant, a stranger to the suit, was the auction-
purchaser of the judgnent-debtor’s i movable property in
execution of an ex parte nopney decree. On the  question
whet her he was entitled to a confirmati on of the sale;, under
OXXl, r. 92, CGvil Procedure Code, notw thstandi ng the fact
that after the holding of the sale the ex parte decree was
set aside.

HELD : The sal e should be confirned.

The law nekes anple provision for the protection of the
interests of the judgnent-debtor, when his property is~ sold
in execution. He can file an application for setting aside
the sale wunder the provisions of O XX, rr. 89 and 90.
Apart from exceptional cases when a court will| refuse to
confirma sale because it was held without giving notice to
the judgnment debtor, or the court was misled in fixing the
reserve price, or where there was no decree in existence at
the time when the sale was held, ordinarily, if a sale had
been validly held, an application for setting it aside can
only be made under O XX, rr. 89 to 91. If no. such
application was made, or when such an application was nmade
and disallowed, the court has no choice but to confirm the
sale. [78 F-H, 79 H, 80 A-B]

Case | aw revi ened.

JUDGVMVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 1322(N) of
1966.

Appeal fromthe judgnment and order dated Decenber 24,. 1965,
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of the Punjab High Court in L.P. Appeal No. 20 of 1965.

The appel | ant appeared i n person

D. D. Sharma and M C. Bhatia, for respondent No. 1.

The Judgnent of the Court was delivered by

Mtter, J. This is an appeal froma judgnent and order of
the Punjab H gh Court dated Decenber 24, 1965 on a
certificate granted by the said court.

The question involved in this appeal is, whether a sale of
i movabl e property in execution of a noney decree ought to
be confirmed when it is found that the ex parts decree which
was put into execution has been set aside subsequently.

The facts are sinple. One Swaran Singh obtai ned an ex parte
decree on February 27, 1961 against CGurdial Singh for Rs.

519/ -. On an application to execute the decree, a warrant
for the attachnent
78

of a house belonging to the judgnent-debtor was issued on
May 10, 1961. At the sale 'which took place, the appellant
before' wus be, came the highest bidder for Rs. 5,100/- on
Decenmber ' 16, 1961. On the 2nd of January 1962, the
j udgrent -debtor made an application to have the ex parte
decree set aside. On January 20, 1962 he filed an objection
petition against the sale of the house on the ground that
the house which was valued at Rs. " 25,000/- had been
auctioned for Rs./ 5,000/- only and that the sale had not
been conducted in a proper manner inasnmuch as there was no-
due publication of it and the sale too was not held at the
proper hour. By an order dated April 19, 1962, the
executing court stayed the execution of the decree till the
di sposal of the application for setting aside the ex parte
decree. On Cctober 26, 1962 the ex parte decree agai nst the
def endant - j udgnent - debtor was set aside. On Novenber 3,
1962 the auction purchaser nmade an application for  reviva
of the execution proceedings and for confirmation ' of the
:sale under O XXI, r. 92 of the Code of Civil Procedure. On
Novenber 7, 1962 the judgnent-debtor filed an objection
thereto contending that the application for revival of
execution proceedings was not rmaintainable after setting
aside the ex parte decree and that the auction purchaser was
in conspiracy and collusion with the decree-holder ~and as
such not entitled to have the sale confirmed. It is to be
not ed here t hat the case of col lusion was not
: subst anti at ed. On  August 31, 1963 the executing court
over-rul ed the objection of the judgnent-debtor and nmade  an
order wunder O XX, r. 92 confirm ng the sale. This was
affirmed by the first ,appellate court. On second appeal to
a single Judge of the Punjab H gh Court, the auction
purchaser lost the day. An appeal under cl. (10 of. the
Letters Patent in the Punjab Hi gh Court net the sane fate.
Hence this appeal

Before referring to the various decisions cited at-the Bar
and noted in the judgment appealed from it may be useful to
take into consideration the rel evant provisions of the Code
of CGvil Procedure. So far as sales of immovable property
are concerned, there are sone special provisions in O XX
beginning with r. 82 and ending with r. 103. |[If a sale had
been validly held, an application for setting the sane aside
can only be made under the provisions of rr. 89 to 91 of
OXXlI. As is well-known, r. 89 gives a judgnent-debtor the
right to have the sale set aside on his depositing in, court
-a sumequal to five per cent of the purchase noney fetched
at t he :sale besides the amount specified in t he
proclamati on of sale as that for the recovery of which the
sal e was ordered, |ess any amount which nmay, since the date
of sale, have been received by the decree holder. Under




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 9

sub-r. (2) of r. 92 the court is obliged to nake an order
setting aside the sale if a proper application under r. 89
is made acconpanied by a deposit within 30 days from the

date of :sale. Apart fromthe provision of r. 89, the
j udgrent - debt or has
79

the right to apply to the court to set aside the sale on the
ground of a material irregularity or fraud in publishing or
conducting it provided he can satisfy the court that he has
sustai ned substantial injury by reason of such irregularity
or fraud. ’'Under r. 91 it is open to the purchaser to apply
to the court to set aside the sale on the ground that the
j udgrment -debtor had no saleable interest in the property
sol d. Rul e 92 provides that where no application is nmade
under any of the rules just now nentioned or where such
application is made and disallowed the court shall make an
order confirmng the sale and thereupon the sale shal

becone ~absolute. Rule 94 provides that where the sale of
i movabl e 'property has becone absol ute, the court mnust grant
a certificate specifying the property sold and the nane of
the person who at the tinme of sale was declared to be the

pur chaser. Such certificateis to bear date of the day on
whi ch the sal e becones absolute. Section 65 of the Code of
Cvil Procedure | ays down that where i mmovable property is

sold in execution of a decree and such sale has becone
absol ute, the property shall be deenmed to have vested in the
purchaser from the tine when it is sold and not from the
ti me when the sal e becones absolute. ~The result is that the
purchaser’'s title relates back to the date of sale and not
the confirmation of sale. There is no provision in the Code
of Civil Procedure of 1908 either under O XXI or ‘el sewhere
whi ch provides that the sale is not to be confirmed if it be
found that the decree under which the sal e was ordered has
been reversed before the confirmation of ‘sale. It does not
seem ever to have been doubted that once the sale is con-
firmed the judgnent-debtor is not entitled to get back the
property even if he succeeds thereafter in having the decree
against him reversed. The question is, whether ‘the sane
result ought to foll ow when the reversal of the decree takes
pl ace before the confirmation of sale.

There does not seemto be any valid reason for making a dis-
tinction between the two cases. It is certainly hard on the
def endant - j udgnent -debtor to have to |lose his property on
the basis of a sale held in execution of a decree which is
not wultimately wupheld. Once however it is held that he
cannot conplain after confirmati on of sale, there seens to
be no reason why he should be allowed to do so because the
decree was reversed before such confirmation. = The Code of
Cvil Procedure of 1908 contains el eborate provisions  which
have to be followed in cases of sales of property in
execution of a decree. It also |ays down how and"-in what
manner such sales may be set aside. Odinarily, " if no
application for setting aside a sale is nade under any of
the provisions of rr. 89 to 91 of O XX, or when any
application under any of these rules is made and di sal | owed,
the court has no choice in the matter of confirm ng the sale
and the sale nust be nmade absolute. If it was the intention
of the Legislature that the sale was not to be nmade absol ute
80

because the decree had ceased to exist, we should have
expected a provision to that effect either in OXXI or in
Part 11 of the Code of Civil Procedure of 1908 which
contains ss. 36 of 74 (inclusive).

It is to be noted however that there nay be cases in which

apart from the provisions of rr. 89 to 91, the court may
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refuse to confirma sale, as, for instance, where a sale is
hel d wi thout giving notice to the judgnent-debtor, or where
the court is nmisled in fixing the reserve price or when
there was no decree in existence at the tinme when the sale
was held. Leaving aside cases Eke these, a sale can only be
set aside when an application under r. 89 or r. 90 or r. 91
of O XXI has been successful |y made.

Provisions in the Code of Civil Procedure over the years
have not been unaninous in this respect. In Sorimuthu v.
Mut hukri shna(1l) Madhavan Nair, J. traced the course of these
provisions from the Code of 1859 up to the Code of 1908.
The rel evant sections in the Code of 1859 were ss. 256, 259
and 260. The net effect of these provisions was that no
sal e of immovable property would becone absolute until the
sal e had been confirmed by the court’ and after the sale had
become absolute, the court was to grant a certificate to the
purchaser stating that he had purchased the right, title and
interest of the defendant in the property sold. Sec. 314
and S. 316 of the Act of 1877 correspond in part with s.
256 and . s. 259 of the Act of 1859. Sec. 316 was anended
in 1879. The proviso to this section as amended was to the
effect that the purchaser was to have title to the property
sold fromthe date of the confirmation of the sale only if
the decree under which the sale took place was subsisting at
that date. Sec. 316 with the proviso was re-enacted in the
Code of 1882. 1In the Code of 1908 s. 316 was split up into,
S. 65 and O XXl r. 94 but the proviso was not included
either in s. 65 or \inr. 94 of OXXI.

El aborate argunments were put forward in the Madras case j ust
now cited as to the cause and effect of the deletion of the
proviso to S. 316 of the Code of 1908. Madhavan Nair, J.
referred to the report of the Select Comittee which
considered the Bill to anend the Cvil Procedure Code of
1877 as -showing that the alteration was effected in '\ order
to preclude the doubt which had arisen in Bonbay where a
certificate had been granted to an auction purchaser in
i gnorance of the fact that the decree under which the sale
took place had been previously reversed in appeal. Probably
the decision which the Select Commttee had in nmind was the
case of Basappa v. Dundayya (2) before the said decision in
the H gh Court of Bonmbay. |In that case, the -court had
observed that it was the duty of the purchaser to satisfy
hi nsel f before he applied for confirmation of the sale that
the decree was still in existence. The |learned Judge
Madhavan Nair, J. pointed out that neither in the Act of

(1) A1 R 1933 Madras 598.

(2) I.L,R 2 Bonbay 540.

8

1859 nor in the Act of 1877 was there any specific statenent
of’ law regarding the tine when the title to the property
vested in the auction purchaser as is to be found in s. 316
of the Act of 1877 after the amendnent in 1879, which was
repeated as s. 316 of the Act of 1882, and in the present
Act of 1908. Further, according to the |earned Judge
"By s. 49, Anending Act of 1879, it was
enact ed that the title of t he auction
purchaser to the property would start fromthe
date of the certificate and in order that it
may be so formal recognition was given to the
principle that there must be a decree in
exi stence at the tine of the certificate; and
that the proviso canme to be enacted as a
necessary condition upon which would depend
the comencenent of the title of the auction
purchaser ; and when the law on the latter
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point was altered, there was no need for the

exi stence of the proviso and so it was dropped

out fromthe new Code."
Not hi ng has been urged before us which would | ead us to take
a contrary view. Under the present Code of Civil Procedure,
the Court is bound to confirmthe sale and direct the grant
of a certificate vesting the title in the purchaser as from
the date of sale when no application as is referred to inr
92 is made or when such application is nmade and disal | owed.
W rmay now proceed to take note of a few decisions before
t he Code of 1908 came into force. In Subbayya v.
Yel lamma(1l) which was decided in the year 1885 the suit
having been instituted in 1876, the facts were as foll ows.
The plaintiff obtained a decree against the defendant for
Rs. 5,617/12/0. On the death of the defendant, his son was
made a party to the suit as a representative of his father
and when the son died, the grandson was nmade a party to the
suit as representative of his grandfather. In 1883 the
decree- hol'der ~ attached certain |lands and the grandson the
petitioner before the High Court, filed an objection to the
attachment claining the property as his own. The objection
and the claimwere disallowed by the District Judge by order
dat ed August 20, 1883. On Decenber 5, 1883, the petitioner
filed an appeal in the H-gh Court against that order and the
Hi gh Court on February 22, 1884 reversed the order of the
District Judge. |In the neantinme the | ands attached were put
up for sale and were purchased on February 22, 1884-the sane
day as the High Court allowed the order disallowi ng the
petitioner’s claim - The District Judge was not aware of the
order of the High Court nor didit appear which order was
made first in point of time on February 22. The hi ghest
bi dder was a stranger to the suit who had paid the  purchase
noney
(1) I1.L. R 9 Mdras 130.
82

and was a bona fide purchaser. On August 16, 1884, the
petitioner filed a petition inthe District Court praying
that the attached lands might be given to and put in his
possession. This was dismissed by the District Judge:. The
petitioner applied to the Hi gh Court in revision under s.
622 of the Code of Civil Procedure on-the ground - that the
Di strict Judge had refused to exercise the authority vested
in him to restore the petitioner to possession under the
order of the H gh Court and on the ground that the confirnma-
tion was made without jurisdiction. He also presented an
appeal against the order as a question between the  decree-
hol der and petitioner, parties to the suit, relating to
execution. The High Court observed that thel petitioner
m ght have applied to the District Court to stay the
execution pending the sale, but did not do so, and he m ght,
by diligence, after the appeal order was nade have prevented
the sale certificate and the possession from being given to
t he pur chaser, but he did not do So. In t hese
circunmstances, the Court felt that even if it had the power
to order the District Judge to deliver possession to the
appellant, it would be inclined to refuse to do so.

In Rewa Mahton v. Ram Ki shen Singh(1l) the Judicial Conmittee
observed that notwi thstanding anything in s. 246 of the Code
of CGvil Procedure of 1877, the auction purchaser was not
bound to inquire whether the judgnent-debtor held a cross
decree of higher anmount against the decree-holder any nore
than he was to inquire, in an ordinary case, whether the
decree, under which -execution had issued, had been
satisfied or not.

I n Zai n-ul - Abdi n Khan v. Mihanmmad Asghar Ali Khan(2) certain
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sal es had been held in execution of an ex parts decree and
sone of the properties were bought by bona fide purchasers.
The , decree wag nodified afterwards as a result of an appea
to Her Majesty in Council and it was found that as the
decree finally stood, it would have been satisfied without

the sales in question having taken place. The judgnent -
debtor sued the purchasers of sone of the sales including
hol ders of the decree and bonafide purchasers. It was held

by the Judicial Conmittee that as against the bonafide
purchasers Who were strangers, the suit must be di smissed.

I n Doyanoyi Dasi v. Mbjundar(3) which the Code of 1882 both
the |earned Judges held in favour of the judgment-debtor.
Macl ean, C. J remarked that when the ex parte decree was
di scharged, no decree in the suit remai nded and that being
the position no sale could be confirmed when the decree
under which was made had ceased to exist. Both the |earned
judges referred to s. 316 of the Code which included the

pr ovi so.

(1) I.L.R 14 Calcutta 18. (2) I.LL.R 10
Al | ahabad, 166.

(3) I.L.R 25 Calcutta 175.

83
I n Chitanbar Shrinivasbhat v. Krishnappa(l) there was an ex
parte decree which was found to have been fraudulently
obtained by the first defendant against the plaintiff and in
execution thereof certain |ands belonging to the plaintiff
had been sold by auction and purchased by the second
defendant. The plaintiff sued to set aside the sale and to
recover possession of ‘the land. 1t was found that although
the decree was obtained by fraud,the property was sold at a
consi derabl e underval ue and the purchaser had no. know edge
of the fraud. It was held by the Bonbay Hi gh Court that a
purchaser for val uabl e considerati on wi thout notice of the
fraud was not liable to have the sale in his favour set
asi de. It wll thus be seen that even before 1908 the
different H gh Courts were always di sposed to uphold the
auction purchase in favour of a stranger to the suit when he
was no party to a fraud against the judgnment-debtor and
where the case did not clearly fall within the proviso to s.
316 of the Code of 1882.
Let us now exam ne a few decisions given under the Code of
1908. In Shankar v. Jawaharlal (2) a Full-—Bench of the
Judicial Comm ssioner’s Court at Nagpur went el aborately
into the question and came to the conclusion that:
" a private satisfaction of a decree certified
in court after the sale of imrovable property
has been held and before the confirmation of
the sale is ordered, does extinguish the
decree and prevent the Court from. confirmng
the sale in favour of the auction purchaser
if he be the decree-holder hinself, - but it
does not extinguish the decree and prevent the
court fromconfirmng the sale where a ‘third
person has purchased the property bonafide at
the auction sale."
In Kabiruddin v. Krishna Rao(3) an application to set aside
the decree under O XXI r. 89 was nmade by the judgment-debtor

after the expiry of 30 days fromthe date of sale. The
decree had been satisfied before the date of t he
applicati on. It was held by the Judicial Comm ssioner’s

Court, by a majority, that the |ower court was bound to
reject the application nade under O XXI r. 89 and therefore
to confirmthe sale.

In Nanhel al v. Unrao Singh(4) the decree-hol der and judgnent
debtor had agreed to adjust the decree before confirmation
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of an execution sale. Allow ng the appeal from Nagpur, the

Judicial Committee held that when once a sale had been

effected and third party’'s interest intervened, there was

nothing in OXXl r. 2 to suggest that the sale could be

di sregarded and the court could refuse to confirmthe sale

on that ground. The Board pointed out:

(1) I|.L.R 26 Bonbay 543.

(3) A 1.R 1928 Nagpur 136.

(2) A 1.R 1928 Nagpur 265.

(4 AIl.R 1931 P.C. 33

84
"The only nmeans by which the judgnent-debtor
can get rid of a sale, which has been duly
carried out, are those enmbodied in r. 89,
viz., by depositing in court the anount for
the recovery of which the property was sold,
together with 5 per cent on the purchase noney
which goes to the purchaser as statutory
conpensation, and this remedy can only be
pursued within 30 days of the sale........
That this is so is, in their Lordships’
opi nion, clear~ under the wording of r. 92,
which provides that in such a case (i. e.,
where the sale has been duly carried out), if
no application is made under r. 99:
"the Court shall nmake an order confirmng the
sale and thereupon the sale shall becone
absolute"."

This aspect was stressed in thejudgnent of Madhavan Nair

J. who also referred to certain instances where sales had

been refused to be confirnmed on grounds other than those

contained in O XXl rr. 89 and 90. The learned Judge pointed

out that these were instances where the court held that in

law there was no sale at all. In Sorinuthu s | case(1)

Madhavan Nair, J. refused to set aside the execution sale of

property in favour of a stranger auction purchaser  on the

ground that the decree leading to the sale had been upset in

appeal before the confirmation of the sale.

In Birdichand v. Ganpatsao(2) it was held that it did not

matter that the sale had not been confirmed at the date of

the reversal of the decree unless there was a successfu

application under rr. 89, 90 or 91 of O XX
In Armhujamual v. Thangavelu Chettiar (3) it
was observed
"There is no provision in the Code for the
cancel lation of a sale nerely because of the
cancel l ati on of the decree and though it is in
accordance with justice that a person who. has
succeeded in appeal should get . from the
opposite party such restitution as is
possible, there is no principle of  justice
whereby an innocent third party who has pur-
chased in a valid auction held by the Court
should be deprived of his property, nerely
because the decree under which the sale was
hel d has been cancelled in appeal. On genera
principles the judgnment-debtor can | ook to the
decree-holder to give restitution when the
decree has been set aside in appeal, but there
is no general -principle which would give him
a simlar right to look to a third party who
has for good consideration purchased t he
property sold through the Court."

(1) A 1.R 1933 Mad. 598. (2) AI.R 1938

Nagpur 525.
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(3) AIl.R 1941 Madras 399.
85
In S. Chokalingamv. N S. Krishna(l) there was a Letters
Patent Appeal out of restitution proceedings in the Sub-
Court at Madurai. The first respondent was the judgnent-
debt or, the second respondent was the decr ee- hol der -
purchaser and the appellant was a purchaser fromthe decree-
hol der - purchaser. A Division Bench of the Madras Hi gh Court
observed
"If the purchaser were to |ose the benefit of
hi s purchase on the contingency of t he
subsequent reversal of the decree, there wll
be no inducenent to the intending purchasers
to buy at execution sale and consequently the
property ~would not fetch its proper price at
such sales, and the net result would be that
the judgment-debtor would be the ultinmate
sufferer. This w se policy of protecting the
title of the stranger purchaser, even though
in-~any individual case it nay work sone
har dshi p, i's clearly conceived in the
interests ~of the general body of judgnent-
debtors so that purchasers will freely bid at
the auction wthout any fear of | at er
obj ecti on. But in the case of a
decree-hol der-purchaser the rule is different
and | in that case the purchase-is subject to
the final result of thelitigation between the
decr ee- hol der and the judgment-debtor."
In Lalji Sah v. Sat Narain(2) the Patna Hi gh Court held that
auction sale of property belonging to a mnor for grossly
i nadequate price due to gross negligence of the qguardian
woul d not affect the auction purchaser for value who was not
a creature of the decree-holder and a suit to set aside such
sale did not lie.
In Mani  Lal v. Ganga Prasad(3) it was held that the  nere
fact that the auction purchaser (knew that the judgnent-
debtor had filed an appeal against the decree in which the
sale was held would not affect the bonafide nature of his
purchase even if the decree was ultinately reversed.
In Abdul Rahimv. Abdul Haqg(4) which was a decision of a
singl e Judge of the Lahore H gh Court, it was held that the
sal e in execution of a decree could not be set aside nerely
on the ground that after the date of the sale but before its
confirmation, the judgnment-debtor was declared to be a
menber of an agricultural tribe entitled to protection under
the provisions of the Punjab Alienation of Land Act.
Al'l the judgnments so far noticed are against the contention
of the respondent. CQur attention was however drawn to a
judgrment of the Calcutta High Court in Baburam Lal v. Debdas

Lal a(5).

(1) A 1.R 1964 Madras 404. (2) AIl.R 1962
Pat na 182.

(3) A l.R 1951 All ahabad 832. (4) AIl.R 1936
Lahore 191.

(5) A I1.R 1959 Calcutta 73.

86

There is an observation to the effect that where the | ower
Court’s decree has been reversed in appeal, the execution
proceedi ngs cannot go on. In that case, there was no sale

in execution and the question before the court was, whether
the plaintiff should be allowed to proceed wth t he
execution of a decree for Rs. 1,493-1-6 when as the result
of the final decree it was found that the defendant was
entitled to Rs. 1,589-0-8 as owelty noney fromthe decree-
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hol der.
The decision in Ariatullah v. Seshi Bhusan (1) cited by the
respondent is really of no help. There a sale was held in
execution of a decree for an amount in respect of which
there was no decree existing at the tinme. It was observed
that the fact that subsequently to the sale the decree,-
hol der obtained a decree entitling himto the anmount for
whi ch the sale was held woul d not validate the sale.
For the reasons already given and the decisions noticed, it
must be held that the appellant-auction purchaser was
entitled to a confirmation of the sale notw thstanding the
fact that after the holding of the sale the decree had been
set aside. The policy of the Legislature seens to be that
unl ess a stranger auction-purchaser is protected against the
vicissitudes of the fortunes of the suit, sales in execution
woul d not attract custonmers and it would be to the detrinent
of the interest of the borrower and the creditor alike if
sales were allowed to be inmpugned nerely because the decree
was ultimately set aside or nodified. The Code of GCvi
Procedure of 1908 nmkes anple provision for the protection
of the interest of the judgnent-debtor who feels that the
decree ought not to have been passed against him On the
facts of this case, it is difficult to see why the judgnent-
debtor did not take resort to the provisions of O XXl r. 89
The decree was for a small ampbunt and he could have easily
deposited the decretal ampunt besides 5 per cent of the
purchase noney and thus have the sale set aside. For
reasons which are not known to us he did not do so.
Lastly, it was contended that the amendnent of s. 47 of the
Code of Civil Procedure altered the whole situation inasmich
as by the Amending Act of 1956 auction purchasers are to be
treated as parties to the suit. W are not here concerned
with the question as to whether restitution can be asked for
agai nst a stranger auction-purchaser at a sale in execution
of a decree under s. 144 of the Code of Civil Procedure and
express no opinion thereon. In our-opinion, on the facts of
this case, the sale nust be confirnmed.
Al t hough we have noticed sonme decisions where the 'right of
the auction-purchaser decree-hol der in circunstances simlar
to the
(iI)A 1.R 1920 Calcutta 99.

87
case before us was discussed or the right of a purchaser in
regard to a sale held after the setting aside of the decree
was touched wupon, our judgnment nust not be taken as
adj udi cati on upon any of these points.
In the result, the appeal is allowed. The order of the Hi gh
Court is set aside and that of the executing court affirned.
The appellant is entitled to the costs of this appeal
V.P.S. Appea
al | owed. .
88




