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ACT:

| ncome-t ax Act (11 of 1922), S. 34- - Escaped
assessment--Notice, 'whether necessary to state cl ause-
Grounds of chall enge.

HEADNOTE

Duri ng the assessment proceedi ngs of a conpany, the ' |Incone-
tax Officer discovered that there. was a | arge accretion to
the wealth of the assessee, which had not been disclosed in
the assessnent proceedi ngs of the assessee, and the, Oficer
i ssued notices under s. 34 for the reassessnent of incone
during that period. The assessee filed wit petitions in
the Hgh Court, inreply to which the Incone-tax Oficer
filed affidavits stating that relying on the information
received by him he had reason to believe that the assessee
had not disclosed fully and truly all material facts and in

consequence, i ncone chargeable to t ax had escaped
assessment. The wit petitions were rejected and the order
was confirned in appeal by the Hi gh Court. In appeals by

the assessee, this Court,

HELD : The appeal s must be di sm ssed.

From the, affidavit of the Inconme-tax Oficer it «clearly
appeared that there had been considerable increase in the
investments in the transactions and the wealth- of the
assessee. The Incone-tax Oficer was not seeking to
reassess the income on a mere change of opinion. [989 B

The Incone-tax Oficer had prima facie reason to believe
that information material to assessment had been withheld,
and that on account of withholding of that infornmation
incorme liable to tax had escaped assessnent. Fromthe nere
production of the books of account., it <could not be
inferred that there had been full disclosure of the nateria
facts necessary for the purpose of assessnment. Sections 23
and 24 of the Act lay that the assessee is under a duty to
disclose fully and truly material facts necessary for the
assessment of the vyear and that duty is not discharged
nmerely by the production of the books of accounts or other
evi dence. It is the duty of the assessee to bring to the
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notice of the Incone-tax Officer particular itens in the
books of account or portions of docunents which are
rel evant. Even if it be assumed that from the books
produced, the Inconetax O ficer, if he had been circunspect,
could have found out the truth, the Incone-tax Oficer may
not on that account be precluded from exercising the power
to assess income which had escaped assessment. [989 (990 B]
It is not necessary or inperative that a notice under s. 34
must specify under which of the two clauses-cl. (a) or cl
(b) of sub-s. (1) of s. 34, the notice is issued. [986 A]

P. R Mikherjee v. Conm ssioner of |Incone-tax, West
Bengal, 30 I.T.R 535, approved.

Two conditions precedent nust co-exist, before a notice
under s. 34 (1)(a) of the Act may be issued : the incone-tax
O ficer nmust have reason to believe (1) that incone, profits
or gains had been under assessed, and (2) that such under
assessment was due to non-disclosure of material facts by
the assessee. Where the Incone-tax O ficer has prim

985

faci e reasonabl e grounds for believing that there has been a
non-di sclosure of primary material fact, that by itself
gives himjurisdictionto issue notice under s. 34 and the
adequacy or otherw se of the grounds of such belief is not
open to investigation by the Court. [1987 (]

Calcutta Discount/ Conpany Ltd. v. Incone-tax Oficer
Conpanies District 1[1961] 2 S.C.R 241 and S. Narayanappa
v. The Comm ssioner of |ncone-tax, Bangalore [1967] 1 S.C. R
596 relied on.

JUDGVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeals Nos. 154, to
165 of 1966.

Appeal s by special |eave fromthe judgnent and order dated
February 3, 1965 of the Andhra Pradesh H gh Court in Wit
Appeal s Nos. 117 to 128 of 1964.

P. Ram Reddy and A. V. V. Nair, for the appellants (in al
the appeal s).

S. V. Cupte, Solicitor-General, R_Ganapathy lyer and R
N. Sachthey, for respondent (in all the appeals).

The Judgnent of the Court was delivered by

Shah, J. Ms. Kantanmani Venkata Narayana & Sons- hereinafter
referred to as 'the assessee’ is a H ndu undivided famly,
whi ch was assessed to tax on incone derived principally from
noney--lending. In the course of proceedi ngs for assessnent
of a private linmted conpany styled "Mtu Industries Ltd.,"
the I nconetax O ficer, Rajahrmundry di scovered that there was
a large accretion to the wealth of the assessee . which had

not been disclosed in proceedings for its assessnent. O
March 12, 1959, the Inconme-tax Oficer issued “a notice
seeking to reopen the assessment for the year 1950-51. The

assessee filed a return under protest. On March 14, 1960
the Income-tax O ficer issued notice of re-assessment for
the year 1951-52, and on Decenber 19, 1960, the Incone-tax
Oficer intimated the reasons that had pronpted himto issue
the notices of re-assessment. On March 24, 1962 the |Incone-
tax Officer issued notices under s. 34 for re-assessnment of
income of the assessee for the years 1940-41 to 1949-50.
The assessee then presented petitions in the Hi gh Court of
Andhra Pradesh for wits of prohibition directing the
Income-tax O ficer to refrain fromproceeding in pursuance
of the notices for the assessnent years 1940-41 to 1949-50
and 1950-51 and 1951-52. A single Judge of the Hi gh Court
rejected the petitions and the order was confirned in appea
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by a Division Bench of the High Court. The assessee has
appeal ed with special |eave.
The notice issued by the Inconme-tax Oficer did not

specifically refer to s. 34(1)(a) of the Incone-tax Act : it
did not set out the clause under which it was issued. But
on that account the proceeding under s.. 34 is -not

vitiated. 1t was held by the Calcutta
Sup. C. 1. 166- 18
986
H gh Court in P. R Mikherjee v. Conm ssioner of |ncone-tax
West Bengal (1), that it is not necessary or inperative that
a notice -under s. 34 nust specify under which of the two
clauses-cl. (a)an cl. (b) of sub-s. (1) of s. 34, the notice
is issued. The nain notice to be issued in a case under s.
34 is the notice under s. 22(2), and
S. 34 nmerely authorises the issue of such a noti ce.
The proceedi ngs for re-assessnent cover a period of 12 years
194041 ~to 1951-52. Section 34 of the Incone-tax Act has
under ' gone sone changes during that period, but the basic
schene " of the section has remai ned substantially the sane.
Power to re-assess incone under s. 34(1) as anmended by Act 7
of 1939 could be exercised if "definite information" had
"come into" the possession of the Incone-tax Officer, and in
consequence of such information it was discovered that
income chargeable’ to tax had escaped 'assessnent By the
I ncome-tax and Business Profits Tax (Amendment) Act 4 of
1948, s. 34(1) was recast to read as follows -
(1) I'f-
(a) the Income-tax O ficer has reason to
believe that by reason of the omission or
failure on the part of an assessee to make a
return of his incone under section 22 for any
year or to disclose fully and truly al
material facts necessary for his assessnent
for that year, income, profits or gai ns
char geabl e to i ncome-t ax have escaped
assessnment for that (year, or have been under-
assessed, or assessed at too | ow
arate,....... or
(b) notw t hst andi ng  that there has been no
om ssion or failure as nmentioned in clause (a)
on the part of the assessee, the Incone-tax
Oficer has in consequence of information in
hi s possessi on reason to believe that inconeg,
profits or gains chargeable to income-tax have
escaped assessnent for any year, or have been
under - assessed, or assessed at too low a rate,
he may in cases falling under clause (a) at
any time and in cases falling under clause (b)
at the tinme within four years of the end of
that year, serve on the assessee;,  .... a
notice cont ai ni ng all or any of t he
-requirements which my be included 'in a
noti ce under sub-section (2) of section 22 and
may proceed to assess Or re-assess such
i ncome, profits or gains
(1) 30 1.T.R 535.
987
An Expl anation was al so added whi ch states
"Expl anati on Production before the Incone-tax
Oficer of account books or other evidence
from which material facts could wth due
dil i gence have been di scovered by the Incone-
tax Oficer wll not necessarily anpbunt to
di scl osure wi t hin the neaning of this
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section."
Since on the matter canvassed in these appeals there is no
material change in the section, we will only refer to the
section as anmended by Act 48 of 1948.
This Court in Calcutta Di scount Conpany Ltd. v. |ncone-tax
of ficer, Conpanies District 1 and Another (1) observed that
before the Income-tax Oficer nay issue a notice under s.
34(1) (a) of the Indian Income-tax Act, two conditions
precedent nmnust co-exist : the Inconme-tax Oficer nmust have
reason to believe (1) that incone, profits or gains had been
under - assessed, and (2) that such under assessnent was due
to non-disclosure of material facts by the assessee. The
Court further held that where the Income-tax Oficer has
prima facie reasonabl e grounds for believing that there has
been a non-disclosure of a primary material fact, that by
itself gives himjurisdictionto issue a notice under s. 34
of the Act, and the adequacy or-otherw se of the grounds of
such belief is not open to investigation by the Court.
In a 'recent judgenent of this Court in S. Narayanappa &
Q hers v. ~The Comm ssioner ~ of |ncone-tax, Bangalore, (2)
Ramaswam J., speaki ng forthe Court observed:
" the legal positionis that if there
are in-fact sone reasonable grounds for the
I nconme-tax~ Officer to believe that there had
been/ any non-di sclosure as regards any fact,
which /could have a nmaterial bearing on the
guestion of under-assessnent that would be
sufficient to give jurisdiction to the Income-
tax Oficer to issue the notice under s. 34.
Wet her . these grounds are adequate or not 1is
not a matter for the Court to investigate. 1In
other words, the sufficiency of the  grounds
whi ch i nduced the Income-tax Oficer to act is
not a justiciable issue. It is of course open
for the assessee to contend that the |nconetax
Oficer did not hold the belief that there had
been such non-di scl osure. In other words, the
exi stence of the belief can be chal I'enged by
the assessee but not the sufficiency of the
reasons for the belief. ~Again the expression
$treason to believe" in section 34 of the
I ncome-t ax Act does not —nean a purely
subj ective satisfaction on the part of the
Income-tax O ficer. The belief nust be held
i n good
(1) [1961] 2 S.C R 241.
(2) [1967] 1 S.C. R 596.
988
faith:it cannot be nerely a pretence. To put
it differently it is opento the Court to
exam ne the question whether the reasons for
the belief have a rational connection  or a
rel evant bearing to the formation of the
bel i ef and are not extraneous or irrelevant to
the purpose of the section. To this limted
extent, the action of the Incone-tax Oficer
in starting proceedings under s. 34 of the Act
is open to challenge in a court of law"
It is clear fromthe affidavits filed in the Court of First
Up stance that the Income-tax O ficer had recei ved
i nformation relying upon which he had reason to believe that
the assessee had not disclosed fully and truly all materia
facts necessary for the assessment and in consequence of
non-di scl osure-of that information, income chargeable to tax
had escaped assessnent. In his affidavit, I ncome-t ax
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Oficer stated :
"A scrutiny of t he noney- | endi ng
"statenments’ filed by the assessee for the
years ended 31-3-50 and 31-3-51 reveal ed that
there were Jlarge investnents nmade by the
assessee in his noney-lending business in
those two years. The assessee
not file
bal ance sheets for the said two years, or for
the earlier assessnent years and consequently
it was not clear fromthe statenents filed by
him how he coul d make heavy investments in
noney- | endiing business in those two years."
The Incone-tax Oficer also stated that in the year of
account 1949-50 the total  investments in noney-Iending
busi ness had increased by '‘Rs. 1,33,000/- and in t he
following year by Rs. 49,000/ and the plea of the assessee
that growh in'the investments of the assessee in those
years was mainly due to "the cash bal ance" he by the manager
out of his share received on partition between his and his
brothers, and cash gifts fromhis father-in-law which were
till then kept uninvested even in the noney- | endi ng
busi ness, was not supported by any evidence, that the
assessee had suppressed the account books for the periods
prior to April 1, 1949, and that the assessee had not
produced the deed of partition relied upon. According to
the Incone-tax Oficer, the net wealth of the fanmily ,on
April 1, 1937, inclusive of investments in the noney-Iending
busi ness was | ess than Rs. 50,000/ - and the investments made
by the assessee in noney-| ending business were approxi mately
of the ,order of Rs. 21,000/-, that the assessnents made on
the famly from 1937-38 till 1948-49 showed ‘that the
assessee’ s aggregate incone for those years was Rs. 30, 000/ -
, that taking into account the manager’ s professional incone
and the agricultural income of the assessee, the aggregate
coul d not exceed Rs. one |akh, and that possession of |arge
wealth on April 1, 1949 which was not explained justified
himin inferring that there "was escapenent
989
assessment of huge incone or in any event it had resulted
in under-assessment on account of the failure of the
assessee in not disclosing the material facts fully and
truly for the assessment years 1940-41 to 1949-50."
The avernents nmade by the Incone-tax Oficer in his
affidavit which have been accepted by the Court  of First
I nstance, prinma facie, establish that the Income-tax Oficer
had reason to believe that by reason of the omssion or
failure on the part of the assessee to disclose fully and
truly all material facts necessary for his  assessnent,
i ncome chargeabl e to income-tax has escaped assessnent.
It was urged on behalf of the assessee that year after year
account books and statenents of account were produced by the
assessee before the Incone-tax O ficer, and the |ncone-tax
Oficer had conputed to taxable incone on the nmaterials
furni shed, no case for exercising the power of the I|ncomne-
tax O ficer wunder s. 34 was nade out, since power to re-
assess mmy not be exercised nerely because on the sane
evi dence the Incone-tax Officer or his successor entertains
a different opinion. In our viewthere is no force in this
contention. Fromthe affidavit of the Incone-tax Officer it
clearly appears that there had been considerable increase
si nce 1938 in the investnents in t he noney- | endi ng
transactions of the assessee and in the wealth of the
assessee. The Incone-tax Oficer was not seeking to re-
assess the incone on a nere change of opinion. The increase

did
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in the wealth discovered was whol |y di sproportionate to the
known sources of incone of the assessee. That was prima
facie evidence on which he had reason to believe that the
assessee had omitted to disclose fully and truly al
material facts and that in consequence of such non-
di scl osure inconme had escaped assessnent. The | ncone-tax
Oficer has said that no attenpt was nade by the assessee to
furnish sone reasonable proof of the source of the addi-
tional wealth : the partition deed was not produced; the
books of account prior to 1948-49 were withheld on the plea
that all the books were |lost; no evidence was tendered to
show that the fatherin-law of the nanager was possessed of
sufficient neans to give and did give any |arge cash anpbunts
to him and there was al so no explanati on why a | arge anount
exceeding a |lakh of rupees was not invested in the nopney-
| endi ng or other business.

The Incone-tax O ficer had therefore prima facie reason to
believe that information material to the assessnent had been
wi t hheld, ~ and that on account of wthholding of that

informati'on~ income liable to tax had escaped assessnent.
From the nere production of the books of account it cannot
be inferred that there had been full disclosure of the

material facts necessary for the purpose of assessment. The
terns of the Explanation-are too plain to permt an argunent
bei ng reasonably advanced, that the duty of the assessee to
disclose fully and truly all material facts 1is discharged
when he produces the books of account ~or -other evidence
whi ch has a nmateri al
990
bearing on the assessnment. It is clearly inplicit in the
terms of ss. 23 and 34 of the Income-tax Act that the
assessee is under a duty to disclose fully and truly
material facts necessary for the assessnent of the year, and
that the duty is not discharged nerely by the production of
t he books of accounts or other evidence. It is the duty of
the assessee to bring to the notice of the Income-tax
Oficer particular itens in the books of account or portions
of docunents which are relevant. « Even if it be assumed that
from the books produced the Incone-tax Oficer, if he had
been circumspect, could have found out the truth, the
I ncome-tax O ficer may not on that account be precluded from
exercising the power to assess income which had escaped
assessnent.
It was urged that since the High Court in appeal did not de-
ci de whether any prinmary facts on which the determ nation of
the issue of reasonable belief in non-disclosure of nateria
facts necessary for the assessment of the previous year and
escapenent of tax in consequence thereof depended, were. not
di scl osed, the judgnent of the H gh Court should be set
aside. The learned Trial Judge has dealt with in detail the
affidavits of both the assessee and the In come-tax- O ficer
and has cone to the conclusion that there was prim | facie
evi dence of non-disclosure fully and truly of all materia
facts necessary for the assessnent and on the materials
pl aced before the Inconme-tax Oficer he had reason to
bel i eve that as a consequence of that non-disclosure incone
had escaped assessnent. The H gh Court in appeal after
referring to the judgnent in Calcutta Discount Comnpany’s
case() observed
PR wi thout the enquiry being held by the
concer ned I ncome-tax OfFficer it is not
possi ble, on the material on record, to decide
whet her or not the assessee onitted to or
failed to disclose fully and truly al
material facts necessary for his assessnent
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for the respective year."

The Hi gh Court has pointed out that no final decision about
failure to disclose fully and truly all nmaterial facts
beari ng on the assessnent of incone and consequent
escaperment of incone fromassessment and tax could be
recorded in the proceedings before themlt certainly was not
within the province of the High Court to finally determ ne
that question. The High Court was only concerned to decide
whet her the conditions which invested the Income-tax Oficer
with power to re-open the assessnent did exist, and there is
nothing in the judgment of the Hi gh Court which indicates
that they dissagreed with the view of the Trial Court that
the conditions did exist

These appeal s therefore fail and are dism ssed with costs.

There will be one hearing fee.
Appeal s di sni ssed
Y.P

(1) [1961] 2 S.C.R 241.
991




