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ACT:

Bi har and Orissa Co-operative Societies Act (6 of 1935), s.
48 as anended by Bihar Act 16 of 1948 and s. 57- Dispute
between registered society and non-nenber-Jurisdiction of
Cvil Court, when ousted.

HEADNOTE:

The first plaintiff was a Society regi stered under the Bihar
and Orissa Co-operative Societies Act, 1935, and the second
plaintiff was its Secretary. The Society had an account
with the first defendant Bank. The 6th-—and the 7th
defendants were the joint secretary and treasurer of the
Soci ety respectively, who were jointly authorised to operate
on the account. A sumof Rs. 11,000 was withdrawmn from the
account by neans of a cheque which did not cone out of the
cheque book of the Society but which was a | oose cheque form
surrendered by an ex-constituent of the Bank. The -spurious
cheque bore the signature of the 7th defendantt and the
forged signature of the 6th defendant. The suit!| against the
Bank, its manager (the 2nd defendant) its enployees /(the
3rd, 4th and 5th defendants) and ,defendants 6 and 7 was
decreed against defendants 1, 2, 4, 5 and 7 jointly. On
appeal by the 1st and 2nd defendants, the H gh Court | found
in favour of the plaintiffs-on the nerits of the case, but
di smssed the suit on the ground that the jurisdiction  of
the civil court was ousted by the conbi ned operation of ss.
48(9) and 57 of the Act.

On appeal to this Court, the defendants sought to support
the judgnent of the Hi gh Court on the ground that the words
in Explanation (1) to s. 48(1) of the Act nust be understood
in their wdest anplitude, so that, even if a dispute
between a registered society and a non-nenber did not fal
within any of the categories 48(1) (a) to (e), it would
still be within the purview of the section by reason of the
Expl anati on.

HELD: The judgnent of the Hi gh Court should be set
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aside. [858 A
(i) The scheme of s. 48(1) is that <certain disputes
touching the business of a registered society should be
referred to the Registrar and not be taken to civil courts
and nmade the subject matter of prolonged litigation. Before
the Act was anended by Bi har Act 16 of 1948 disputes in
which a Society mght be involved with non-nmenbers (except
as sureties) were not within the section. Therefore, the
Expl anation to the section as it then stood, nmade no nention
of non-nenbers as such and only served to clear up the doubt
as to whether a dispute was referable to the Registrar when
the debt or demand was admitted and the only point at issue
was the ability to pay or the manner of enforcenent of
paynent . The anmendnent in 1948, introduced cl. (e) in s.
48(1) by which a dispute in which one of the disputants was
not a nenber of a society was also covered by the section
But only those non-nenbers who bad disputes with a financing
bank were made anenable to ‘the jurisdiction of the
Registrar, and in'the present case the Society was not a
fi nanci ng bank. Therefore cl. (e) would not apply. Nor
woul d t he anended Expl anation apply, because the Expl anation
had to include non-nenbers after the insertion of category
(e) in a. 48(1), but, by such inclusion, the Explanation did
not w den the scope of s. 48(1) so as to include clains by
soci eties against/ all non-nenbers ,even if they were not
included in cl. (e). / The Expl anati on cannot be read

849

as adding a new head to the categories under 's. 48 (1) (a)
to (e) of disputes which my be referred to the Registrar
It nust be read only so as to harnonise with and. clear up
any anbiguity in the main section. [854 B, E.H_ 855 A- (]
Sagauli Sugar Works (Pw.) Ltd. v. Asstt. Regi strar, Co-
operative Societies, Mtihari, [1962] Supp. 3 S.C.R 804,
fol | owed.

(ii) Because the signature of the 6th defendant was forged,
there never was any mandate by the Society to the Bank
Therefore, there was no negligence on the part/ of the
Society. On the Contrary, there was negligence on'the part
of the Bank in not ascertaining whether the signatures on
the cheque were genuine and the circunstances attending the
encashnment of the cheque showed conclusively that the Bank
was negligent and sonme of its officers fraudulent [857 E-G
London Joint Stock Bank, Ltd. v. Macmillan, [1918] A C
777, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 699 of 1964.
Appeal fromthe judgnent and decree dated April 14, 1961 of
the Patna High Court in Appeal from Original Decree No. 162
of 1955.

A K. Sen, B. R L. lyengar and A. G Ratnaparkhi, for the
appel | ant s.

S. V. Qupte, Solicitor-General and R C.  Prasad, for
respondents Nos. 1 and 2.

R S: Sinha, K N Srivastava and K K  Sinha, for
respondent No. 7.

The Judgrment of the Court was delivered by

Mtter J. This is an appeal froma judgment and decree of
the Patna High Court on a certificate granted by it.

The main question in this appeal is, whether the suit out of
whi ch this appeal arises was entertainable by a civil court,
in view of the provisions of s. 48(1) read with S. 57 of the
Bi har and Orissa Co-operative Societies Act, 1935. Br oadl y
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speaking, s. 48(1) enunerates disputes between certain
cl asses of persons and/or the societies registered under the
Act which have to be referred to the Registrar of Co-
operative Societies for adjudication and S. 57(1) provides
that no civil court shall have jurisdiction in respect of
any dispute required by s. 48(1) to be so referred. Thi s
point was not taken in the witten statenent of any of the
def endants. The Subordi nate Judge decreed the suit against
several of the defendants including the Bank of Bihar Ltd.

On appeal, the |I|earned Judges of the Patna Hi gh Court
concurred, in the main, with the findings of the Subordinate
Judge but gave effect to the contention raised on behalf of
two of the defendant-appellants on the basis of s. 48(9)
read with s. 57 of the Act. The appellants before this
Court are the plaintiffs. The only contesting respondents
are the Bank of Bihar Ltd., Madan Mbhan Pandit and Babu La

Varma (defendants 1, 2 and 6 in the suit).

850

In order to find out whether s. 48(1) enbraces the dispute
between ‘the parties in this case, we have to examine the
facts out of which this appeal arises. The first appellant,
Bi hta Co-operative Devel opnent Cane Marketing Union Ltd

(hereinafter referred to as the Union) is a society
regi stered under the Bihar and Orissa Co-operative Societies
Act, 1935 (hereinafter referred to as the Act). The second
plaintiff was a Secretary of the Union at the tinme when the
suit was filed in 1951. Under a Resolution-dated the 16th
April, 1947 of the Executive Conmittee of the Union, the
defendant No. 6, Babu Lal Varma, Joint Secretary of the
Uni on and Ram Janame Varma, defendant No. 7, the  Treasurer
of the Union, were jointly authorised to wthdraw noneys of
the Union fromthe 1st defendant, the Bank of Bihar Ltd.,
with which it had a running account.~ On the 26th of My,
1948, defendant No. 6 and defendant No. 7 went to the bank
to encase a cheque on behal f of the Union and then they cane
to learn that the funds in the account of the Union were not
sufficient to neet the cheque. It appears that on the 16th
of April, 1948 a sumof Rs. 11,000/- had been wi thdrawn from
the said account by neans of a cheque which did not conme out
of the cheque book of the Union and that a | oose cheque form
surrendered by an ex-constituent of the bank -issued to
someone on the 23rd March, 1948 had been converted into a
cheque purporting to bear the signatures of defendant No. 6
and defendant No. 7. It is not necessary to state the facts
in detail and it wll be sufficient to. note that the
spurious cheque bore the signature of defendant No.~ 7 but
the purported signature of the defendant No. 6 thereon was

found to be a forgery at the trial of the suit. Crim nal
proceedings were started and five defendants including
def endants Nos. 6 and 7 were put on trial. Defendants/ Nos.
3, 4 and 5 were enployees of t he def endant - bank

Utimately, however, all the accused were acquitted. The

suit was instituted by the two plaintiffs against ‘seven
def endants, all of whom have al ready been nentioned except
the second def endant who was the Manager of the Bank and _in
charge of its affairs and managenent at the relevant tine.
The cause of action for the suit as against defendants 3 to
7 was that they, in collusion and conspiracy wth one
anot her had authorised an illegal wthdrawal of Rs. 11, 000/-
out of funds of the Union lying with the bank. The bank was
sought to be made liable on the ground that it was a trustee
for the Union and had abused the trust by allowing the
amount in question to be enbezzled through its gross
negl i gence. Al'l the defendants put in witten statenents,
some doing so jointly while others did so individually. A
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| arge nunber of witnesses were exam ned and the Subordinate
Judge canme to the conclusion that the cheque in question was
a forged and fabricated docunent and that defendants 4, 5
and 7 acting in collusion and conspiracy with one another
had w thdrawn the sumof Rs. 11,000/- fromthe plaintiff’s
account with the bank fraudulently by means of the said
forged cheque. He, however, thought that
851
there was no sufficient evidence agai nst defendants 3 and 6
and passed a decree as agai nst defendants 1, 2, 4, 5 and 7
jointly. Def endants 1 and 2 only went up in appeal to the
Patna H gh Court. The Hi gh Court agreed with the finding of
the Subordinate Judge that defendants 4, 5 and 7 were
parties to the conspiracy resulting in the withdrawal of the
sum of Rs. 11,000/-, but absolved the defendant No. 2 from
any liability on the ground of negligence.
Before the High Court, a further contention was put forward
on behalf of the bank that even'if the bank was otherw se
liable for the negligence of its enployees, it should not be
held to beliable because defendants 6 and 7 who were the
agents of the Union were negligent and dishonest in the
di scharge of the duty entrusted to them by the Union. The
Hi gh Court, on an exam nation of the evidence, found itself
unable to hold that there was any negligence or lack of
reasonabl e precaution on the part of the Union. It further
held that Ram Janane Varna nmay have been a party to the
conspiracy which culmnated in the withdrawal of the noney
through the di sputed cheque, but the Union could not be said
to be negligent or |acking in reasonable precaution nerely
because of that.
Having found in favour of the plaintiffs on the nerits of
the case, the High Court allowed the appeal of the bank on
the ground that the jurisdiction of 'the —civil court was
ousted by the comnbi ned operation of s. 48(9) read with s. 57
of the Act. There is no controversy before us that if the
dispute in the suit is covered by s. 48(1) it could not be
agitated in a civil court but had to be referred to the
Regi strar of Co-operative Societies. It is, therefore,
necessary to, set out the relevant portion of s. 48(1) which
reads as follows: -
"48. (1) If any dispute touching the business
of a registered society (other than a dispute
regarding disciplinary action taken by the
society or its managing; conmttee against a
pai d servant of the society) arises-
(a) amongst nenbers, past nenbers, - persons
claimng through nmenbers, past  menbers or
deceased nenber and sureties of nmenbers, . past
menbers or deceased nenbers, whether /such
sureties are nenbers or non-nenbers; or
(b) bet ween a nenber, past nenber, - persons
claimng through a menber, past nenber or
deceased nenber, or sureties of menbers, . past
menbers or deceased nenbers, whether  such
sureties are nenbers or non-nenbers, and the
soci ety, its nanaging comittees or any
of ficer, agent or servant of the society; or
(c) between the society or its managing
conmittee and any past or present officer
agent or servant of the society; or
852
(d) bet ween the society and any ot her
regi stered
soci ety; or
(e) between a financing bank aut hori sed
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under the provisions of sub-section (1) of
section 16 and a person who is not a nenber of
a registered society such disputes shall be
referred to the Registrar
Provided that no claimagainst a past nenber or the estate
of a deceased nenber shall be treated as a dispute if the
liability of the past nenber or of the estate of the
deceased nenber has been extinguished by virtue of section
32 or section 63.
Expl anati on- (1) A claim by a registered
soci ety for any debt or demand due to it from
a nmenber, nonnenber, past nenber or the
nom nee, heir or legal representative of a
deceased nmenber or non-nenber or from sureties
of menbers, past nenbers or deceased nenbers,
whet her~ such sureties are nenbers or non-
menbers, shall be a dispute touching the
busi ness of the society within the nmeaning of
this ~“sub-section even in case such debt or
demand is adm tted and the only point at issue
i's the ability to pay or the nanner of
enf orcenent of paynent.
It will be noticed that not all disputes in which a
regi stered -society my be involved are within the m schief
of the section. /Assuning that the dispute in this case
touches the business of the Union which is a registered
society, the question is: is it one which ,cones under any
of the heads nentioned in sub-cls. (a) to (e) of the sub-
section? Sub-cl. (a) has no-operation if ‘one of the
di sputants is the society itself.” So far as sub-cl. (b) is
concerned, a dispute between the society and a  non-nenber
would only fall within this clause if the non-nenber was a
surety of a menber. d. (c) can have no -operation  unless
one party to the dispute was a past or present officer
agent or servant of the society. Cause (d) is restricted
to disputes between two societies. Cause (e) which was
i ntroduced by way of an amendment (in 1948 (Bi har Act XVl of
1948) would certainly include a dispute in which one of the
di sputants is not a nmenber of the society, but it is only
operative when the other party to the dispute-is a financing
bank aut hori sed under the provisions of sub-s. (1) of s. 16.
The definition of "financing bank” was included for the
first tinme in the Act by s. 2 of the Bihar Co-operative
Societies Act XVl of 1948. Under the definition, a
"financing bank’ neans a registered society whose nmain
object is to make advances in cash or kind to other
regi stered societies or to agriculturists etc. It is
nobody’ s case that the dispute in this case is one between a
financing bank and a non-nenber. The question then -arises
whet her the first Explanation to the section w dens the
853
scope of sub-s. (1) of s. 48 so as to include clains by
regi stered societies against non-nenbers even if the same
are not covered by clause (e). It is to be noted that the
word "non-nmenber" was not to be found in the Explanation to
the section before its Anmendnent of’ 1948. The history of
legislation with regard to co-operative societies in genera
and Bihar and Oissa Co-operative Societies Act in
particular was traced in a decision of this Court i.e.,
Sagauli Sugar Works (Private) Ltd. v. Assistant Registrar
Co-operative Societies, Mtihari & Ghers(1). In that case,
there was a dispute between the appellant, a conpany
regi stered under the Indian Conpanies Act and a society.
regi stered under the Act. The Society claimed a sumof Rs.
1,20,809/- from the appellant conpany as conmi ssion and
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interest for the supply of sugar cane and referred the sane
to the first respondent. The prelimnary objection of the
appellant to the jurisdiction of the first respondent to
adj udi cate upon the dispute was over-ruled. The appellant
went to the Patna High Court under Articles 226 and 227 of
the Constitution for quashing the orders of the first
respondent. The High Court followi ng a previous decision in
Union of India v. Registrar, Co-operative Societies Patna(2)

summarily dismssed the application. Before this Court, in
appeal, it was contended that the di spute was beyond the
pale of s. 48 and as such, not referable thereunder. The

Court took into consideration the various amendnents which
were introduced by the Act of 1948 and observed:
"Before the anendnments introduced by the Act
of 1948, the disputes which could be
entertained by the Registrar were disputes
among nmenbers, past nenbers or their heirs, or
their sureties or between a society and its
officers, agents or servants, or between a
soci ety and ot her regi stered soci eti es
(wi t hout neaning to ekhaust al | t he
cat egori es). But before the anendrments, one
who was not-a nenber of society or was not
claim'ng through a nmenber or a past nenber or
a deceased nenber, or was not a surety of a
nmenber / or a deceased nenber, was not subject
to the jurisdiction of the Registrar under s.
48. That is to say, any dispute between a
society or its  menmbers, past menbers or
deceased nenbers or sureties of such menbers
on the one hand and non-nmenbers on the other
was not within the purview of the section, so
that the appellant conpany, which is " not a
regi stered society or a nmenber of a registered
soci ety, could not-have its claim or a 'claim
against it by a registered society, referred
to the Registrar for decision, wunder this
section."
According to the Court, the effect of the  amendments
introduced by the Act of 1948 was "that a claim by a
fi nanci ng bank agai nst a
(1) (1962] Supp. 3 S.C.R 804-A |.R 1962 S.C. 1367.
(2) I.L.R 40 Patna, 7.
854
non- nenber to whom the former had nmade an advance in cash or
kind, with the sanction of the Registrar under s.” 16(1),
woul d be entertainable by the Registrar, on a reference, but
that does not mean that a claim which is not of. the
description referred to ins. 16(1) read with s. 2(c), by a
regi stered society against any nonnenber, who is not an
agriculturist, is within the purview of s. 48(1) read wth
the Explanation. The Explanation cannot be read as adding a
new head to the categories (a) to (e) under s. 48(1) of dis-
putes which may be referred to the Registrar. Oiginally,
the Explanation had been added only to nake it clear that
even if a debt or denmand is due and the only point at issue
is the ability to pay or the manner of enforcenent of
paynment the dispute would come within the purview of the
main section 48(1). The addition of the word ' non-menber’
by the Amending Act of 1948, to the First Explanation has
not enlarged the scope of the nain section 48(1) so as to
nmake all kinds of disputes between a registered society and
a non-nenber cogni zance by the Registrar, thus excluding the
jurisdiction of the ordinary courts."
Appearing for the respondents 1 and 2, the | earned Solicitor
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General in effect contended- that the above deci si on
required reconsideration and the words in the Explanation
nmust be understood in their wi dest anplitude so that even if
a dispute between a registered society and a non-nenber
which did not fall within any of the categories (a) to (e)

it would still be within the purview of the section by
reason of the Explanation.
We find oursel ves unable to accept this contention. Bef ore

the amendments introduced in 1948, the Explanation to the
section nmade no nention of non-nmenbers and non-nmenbers had
to be included in the Expl anation because of the inclusion
of this class of persons in category (e) of sub-s. (1) of s.
48. The Expl anation nust be read so as to harnonise wth
and clear up any anbiguity in the main section. It should
not be so construed as'to widen the anbit of the section

The schene of sub-section (1) of s. 48 seenms to be that
certain disputes touching the business of a registered
soci ety should not be taken to civil courts and nade the

subject nmatter of prolonged litigation. The legislature
took pains to specify the persons whose disputes, were to be
subject natter of reference to the Registrar. Non- menber s
did not cone into the picture at all. Non- menbers ot her

than officers, agents or servants of the society do not
figure in sub-cls. (a) to (d) except as sureties of nenbers.
By sub. cl. (e) only those non-nenbers who had di sputes with
a financing bank authorised under the provisions of sub-s.
(1) of s. 16 were nade anenable to the jurisdiction of the

Regi strar. It was' probably thought desirable in t he
interest of the financing bank which mght otherw se be
faced with Ilitigationin a civil court in respect of its
ordi nary day-t o- day transacti ons of advances to
agriculturists

855

who were non-nenbers that disputes between the society and
this class of persons should be quickly and inexpensively
adj udi cated upon by the Registrar. Before the anendment of
1948, the Explanation only served to clear up the doubt as
to whether a dispute was referable to the Registrar when the
debt or demand was admitted and the only point at issue was
the ability to pay or the manner of enforcenment of paynent.
As already pointed out by this Court, the Explanation had to
i ncl ude non-nmenbers after the. insertion of category (e) in
sub-s. (1) of s. 48. The purpose of the Explanation never
was to enlarge the scope of sub-s. (1) of s. 48 and the
addition of category (e) to that sub-section and the
i nclusi on of non-menbers in the Explanati on cannot have t hat
ef fect.

In our opinion, the Hi gh Court was not justified in allow ng
the appeal of the bank on that ground.

The learned Solicitor CGeneral then sought to support the
judgrment of the High Court on the ground that its® decision
on the nerits of the case was not correct. H's argunent in
substance was that even though there was negligence on the
part of the bank and its enployees, the plaintiff society
was not altogether free from bl ane or negligence in that but
for the part played by at |east one of its enployees in the
matter of encashment of the cheque for Rs. 11,000/the fraud
could not have been perpetrated. It was argued that if both
parties were negligent or blameworthy, the plaintiffs’ claim
ought not to succeed. He referred us to the judgnent of the
House of Lords in London Joint Stock Bank, Limited wv.
Macm | lan & Arthur(1l) in support of his argunent. The facts
in that case were as foll ows.

The plaintiffs, Messrs. Macnillan and Arthur brought a suit
for a declaration that the defendant, the London Joint Stock
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Bank, was not entitled to debit the plaintiffs with a cheque
for pound 120. The plaintiffs had in their enmploy a
confidential clerk who had been with themfor sonme years.
They left to himthe copying of their books and filling up
cheques for signatures. The usual practice in the office of
the plaintiffs seens to have been for the clerk to present
cheques for signatures to get petty cash usually for pound
3. On a certain day, the clerk nade out a cheque for pound 2
and asked one of the partners to sign it which the partner
di d. As the clerk did not turn up the next day, the
partners becane suspicious and went to the bank. There they
learnt that the clerk had presented a cheque for pound 120
which had been paid. The clerk was a thief and had
absconded with the noney. :The learned trial Judge found
that at the tinme when the cheque was presented to the
partner for signature the figure 2" was witten thereon
wi th enough space on either side for insertion of additiona
figures  and the clerk had taken advantage thereof and
altered the figure 2" to 120.  The
(1) [1918] A C T777.
856
guestion was, whether the plaintiffs had been so negligent
with regard to the cheque that their action against the bank
should fail. The trial Judge found that the respondents
were not guilty of ‘any negligence in the node of signing the
cheque and assuning that they had been guilty of negligence,
the negligence was not the proxi mate cause of the | oss. He
therefore ordered judgnment to be entered for the plaintiffs.
The Court of Appeal upheld this decision. This was,
however, reversed in appeal to the House of Lords. Lord
Finlay L. C. observed
"As the custoner and the-banker are  under a
cont ract ual relation in this matter, it
appears obvious that in drawing a cheque the
customer is bound to take usual and reasonabl e

precautions to  prevent forgery. Crine, is
i ndeed, a very serious matter, but every one
knows that crineis not uncomon. If the

cheque is drawn in such a way as to facilitate
or alnmpost invite an increase in-the amount by
forgery if the cheque should 'get “into the
hands of a di shonest person, forgery is not a
renote but a very natural consequence of
negl i gence of this description.”
The |earned Lord Chancel | or observed further
at page 795:
"OfF course the negligence must be in the
transaction itself, that is, in the manner in
which the cheque is drawmn. It would be no
defence to the banker, if the forgery had been
that of a clerk of a customer, that the latter
had taken the clerk into his service without
sufficient inquiry as to his character.
Attenmpts have often been nmade to extend the
principle of Young v. Gote, 4 Bing. 253
beyond the case of negligence in the i mediate
transaction, but they have always failed."
According to the learned Lord Chancellor, |eaving blank
spaces on either side of the figure 2 in the cheque
amounted to a clear breach of duty which the custoner owed
to the banker. The |earned Lord Chancellor said:

"I'f the custoner chooses to dispense wth
ordinary precautions because he has conplete
faith in his clerk’s honesty, he cannot claim
to throw upon the banker the Ioss which
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results. No one can be certain of preventing,
forgery, but it is avery sinple thing in
drawing a cheque to take reasonable and
ordinary precautions against forgery. | f
owi ng to the neglect of such precautions it is
put into the power of any di shonest person to
i ncrease the anount by forgery, the custoner
must bear the | oss as between hinself and the
banker."
857
According to Lord Shaw the responsibility of what happens
between the signature and presentation of the cheque, a
period wholly in the custoner’s control, lies entirely wth
hi m
The principle of this case cannot help the respondent before
us. If the signatures on the cheque had been genuine so that
there was a mandate by the custonmer to the banker but the
cheque was sonehow got hol d of by an unaut horised person and
encashed by him the bank m ght have had a good defence. |If
the signatures on the cheque or at least that of one of the
joint signatories to the cheque are not or is not genuine,
there is no mandate on the bank to pay and the question of
any negligence on the part of the customer, such as, |eaving
the cheque book carelessly so that a third party could
easily get hold of it would afford no defence to the bank
According to Halsey''s Laws of England (3rd Edition) Vol. 2
article 380 :
"A document in cheque form to which the
custoner’s nanme as-drawer is forged or placed
t hereon without authority is not a cheque, but
a nmere nullity. Unl ess 't he ~banker can
establish adoption or _estoppel, he cannot
debit the custonmer wi th any paynment ' nade on
such docunent."
In this case, the finding is that one of the signatures was
forged so that there never was any mandate by the custoner
at all to the banker and the question of negligence of the
customer in between the signature and the presentation of
the cheque never arose. Not only was there negligence on
the part of the banker in not ascertaining whether the
signatures on the cheque were genuine, the circunstances
attending the encashnent of the cheque show conclusively
that the banker was negligent and sonme of its officers
fraudul ent right fromthe beginning. The cheque form did
not come out of the custoner’s cheque book.- A | oose cheque
form returned by ,in ex-constituent had been used for the
pur pose of meki ng out a cheque purported to be drawn by the
customer. The entries in the register for the issue of such
loose forns were so suspicious that it is difficult to
beli eve that the enpl oyees of the bank concerned with the
encashrment of the cheque were acting bonafide. There was no
negli gence on the part of the custoner according to ' whose
resolution, the cheque had to be signed jointly by two
persons. The fraud could only be perpetrated because of the
conplicity of the enpl oyees of the bank, no doubt, with the
hel p of one of the officers of the Union. The dishonesty of
a particular officer of the Union was not the proximte
cause of the loss to the bank. In our opinion, the case of
G C. Kurbar & Another v. Balaji Ramji Dange(1l) referred to
in the judgment of the H gh Court has no application to the
facts of this case.
(1) A 1. R 1941 Bonbay 274.
ML7Sup. Cl / 66- 10
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In the result, the appeal succeeds, the judgnent of the
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Patna High Court is set aside and that of the Subordinate
Judge restored. The appellants do not want a decree agai nst
respondent No. 7. Consequently, there will be no decree as
agai nst the said respondent. The other respondents mnust pay
the costs of this appeal.

V.P. S

Appeal all owed.

859




