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ACT:

I ncome-tax Act (11 of 1922), is. 26A and 66-Registration of
firm Legal wvalidity of existence of firmQuestion of |aw
referable to H gh Court.

HEADNOTE

Three brothers and J entered into-a partnership business.
The firm owned both novable and -imovable properties.
Later, the three brothers created a Trust, with thenselves

as the first three trustees. They also executed an
unr egi stered deed of relinqui shnent by whi'ch t hey
relinquished their rights in and clainms to all t he

properties and -assets of the firm in favour of J. and of
thenselves in the capacity of trustees. A new partnership
firmwas constituted between J. and the Trust by neans of a
partnership deed which specified the shares of the two
partners in the profits and | osses. The Trust introduced a
sum of Rs. 50,000 as its capital in the newfirm For the
assessment year 1943-44 the new firm applied for
regi stration under s. 26A of the Indian |Incone-tax Act, 1922
but the Income-tax O ficer, Appellate Assistant Comm ssioner
"and the Appellate Tribunal rejected the application. The
Tribunal relied mainly on the ground that the deed of
reli nqui shnent being unregistered could not |egally transfer
the rights and the title to the i mmovabl e properties @ owned
by the -original firm to the Trust and that as the
i movabl e properties were not separable from the other
busi ness assets there was no |legal transfer of any portion
of the business assets of the original firmin favour of the
Trust. On a reference to the H gh Court, as to whether the
new partnership legally came into existence and, as such

should be registered, it was contended on behalf of the
Conmi ssioner that the Tribunal had recorded a finding of
fact that the firmseeking registration was not a genuine
one and had never cone into existence. The High Court,
after calling for further statements, held that the Tribuna

had not recorded any such finding of fact, that the firmdid
in fact come into existence, and that there was no
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i npediment to its registration

in appeal to this Court,

HELD : (i) The existence of a firmcould be challenged on
two alternative grounds; (a) that a firmhad not cone into
exi stence at all, and (b) that though it came into existence
in fact, its existence was not valid in law. In the present
case it was only the second question that was referred to
the Hi gh Court. The first could not at all be referred to
the Hi gh Court as it would be a pure question of fact; and
if the Appellate Tribunal had in fact recorded a finding of
fact that the firmhad not cone into exi stence, the question
of law referred to the High Court, would not arise at all
Therefore, the newfirmdid in fact come into existence.
[788 E-H

(ii)The new partnership between the Trust and J. was
constituted under a deed which was property executed, was
valid in law, and so the firmshould be registered. [791 C
Dl

785

The deed of relinqui shnent was in respect of the individua
interests of ~the three “brothers in the assets of the
original firm in favour of the Trust, and consequently, did
not require registration, even though the assets of that
firm included i nmovabl e property. The deed was therefore
valid without registration. [790 F]

Addanki Narayanappa v. Bhakara Krishnappa, [1966] 3 S.C. R,
400 fol | owed.

Even if the deed of relinqui shment required registration, it
could only be invalid insofaras it affected inmmovable
properties, but to the extent that it purported to transfer

novabl e assets of the original firm it would be valid. A
deed of relinquishment is in the nature of a deed of gift
where the various properties dealt with are separable. In

the present case, therefore, the deed of relinquishment was
valid at |least in respect of novable properties, and the
partnership seeking registration thus becanme owner / of al
the novable assets of the first partnership in addition to
the Rs. 50,000 contributed as a capital investnent by the
Trust. [790 G 791 A, (

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 127 of 1966
Appeal fromthe judgnent and order dated Decenber 11, 1962
of the Calcutta High Court in Income-tax Reference No. 47 of
1962.

S. T. Desai, A N Kirpal and R N Sachthey, for. the
appel | ant .

A K. Sen and B. P. Maheshwari, for the respondent.

The Judgnent of the Court was delivered by

Bhargava, J. This appeal arises out of proceedings for
registration of the firm Juggilal Kanalapat, Calcutta,
under section 26A ,of the Income Tax Act (hereinafter
referred to as "the Act") for the assessnent year 1943-44.
Prior to this assessnent year, the three Singhania brothers,
Sir Padanpat Singhania, Kam apat Singhania and Lakshni pat
Si nghania, were carrying on a hosiery business in the nane
of Messrs. Juggilal Kanal apat with Head Ofice at Kanpur
and a branch at Calcutta. On Novenber 29, 1939, these three
brothers executed a deed of partnership, by which one
Jhabbarmal Saraf was taken in as a partner, and under this
deed, all the four partners had equal shares. On  Cctober
27, .1941, the three brothers executed a trust deed known as
the Kaml a Town Trust, the principal object of which was the
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wel fare of the enployees of Juggilal Kanalapat Cotton
Spi nning and Weaving MIIls Ltd. Under this deed, the three
brothers became the first trustees. On Decenber 2, 1942, a
Deed of Relinquishment was executed by the three brothers,
relinquishing their rights and clainms to all the properties
and assets of the firm Juggilal Kanal apat, in favour of
Jhabbarmal Saraf and of thenselves in the capacity of the
three first trustees of the Kamla Town Trust. Thi s
relinqui shnent deed purported to recognise an earlier ora

relinqui shnent which was stated as having been operative
with

786

effect from March 26, 1942. On Decenmber 1, 1942, a
Partnershi p Deed was executed between Jhabbarinal Saraf and
the three trustees, by which they purported to constitute a
partnership firmtaking effect from March 27, 1942, the two
partners in the firmbeing Jhabbarmal Saraf and the Kanla
Town Trust represented by these three trustees. The shares
of the two partners in this partnership were: Kamla Town
Trust ....~ As. /12/-, and Jhabbarmal Saraf.... As. [4/-

The firm Juggilal Kamal apat, which had been carrying on the
busi ness of hosiery, -owned  both npvable and inmovable
properties at Belur near Calcutta. The inmmovable properties
consi sted of |ands and buil dings constructed for the use of
the factory for manufacturing hosiery, and they were shown
in their bal ance-sheet as properties belonging to the firm
The firm had also been showing expenses incurred for
mai ntaining or making additions or ~alterations to these
bui | di ngs in their accounts and had been cl ai m ng
depreci ati on in respect of them It was in t hese
circunstances that the new partnership, purporting to
consist of the Kama Town Trust and Jhabbarmal  Saraf,
applied for registration under s. 26A of the Act for the
assessnment year 1943-44.

The I ncome-tax O ficer rejected this claimand, in doing so,
al so took notice of the fact that a sum of Rs. 50,000/- had
been introduced into this partnership firmby the Trust.
The reason given by the Income-tax O ficer for not ‘accepting
the registration need not be mentioned here, because that
reason was not accepted by the Tribunal and was not urged
before the H gh Court or before this Court on behalf of the
Conmi ssi oner . On appeal , the Appell-ate Assi st ant
Conmi ssi oner upheld the order of the Incone-tax Officer for
reasons given by himwhich were different fromthose given
by the Inconme-tax O ficer. Those reasons are again
i material because those reasons were not accepted by the
Tribunal or the H gh Court and have not been relied upon
bef ore us.

The I ncome-tax Appellate Tribunal upheld the order rejecting
the application for registration under s. 26A on the main
ground that the Relinqui shnment Deed dated 2nd Decenber 1942,
being an unregistered docunent, could not legally transfer
rights and title to the i movables owned by the firm in
favour of the Kamla Town Trust, and that the transfer of the
i movabl e properties being thus legally ineffective and they
being not separable fromthe other business assets, the
entire business of the firmwas not legally transferred in
favour of the Kamla Town Trust. Two other reasons were al so
gi ven that the constitution of the new firmwas not notified
to any of the Banks with which the old firmwas dealing, and
the new partnership was not got registered wth t he
Registrar of Firms till My, 1946. On these facts, at the
request of the respondent firm Juggilal Kanmalapat, the
following question was referred by the Tribunal or opinion
to the Calcutta H gh Court: -
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"Whet her on the above facts and in the circumstances of this
case, the partnership, as evidenced by the Deed of 1 st
December 1942, legally cane into existence and as such
shoul d be registered?”

VWen this reference cane up before the High Court on two
different occasions, the H gh Court sent back the case for
submi ssion of further statenents of the case to the
Tri bunal , because the H gh Court felt that facts, necessary
to hold whether the respondent firm clainmng registration
was a genuine firmor not, had not been properly found by
the Tribunal in its appellate order. On the first occasion
when subm tting the supplenentary statenent of the case, the
Tri bunal purported to subnit two different questions in lieu
of the question which had been already subnmitted for opinion
to the H gh Court. The two questions thus newWy suggested
wer e: -

"(1) \Whether in'the facts and circunstances of this case,
can the non-registration of Relinquishnment Deed invalidate
the transfer of the business assets to the new partnership
?, and

(2)Can the registration application be rejected merely on
the ground that the business assets were not legally
transferred to the new partnership ?"

The Hi gh Court disposed of the reference by giving the
fol |l owi ng answer: -

"Regard being had to the adm ssions made on behalf of the
depart ment, the ‘facts and circunstances nentioned in
paragraph 6 of the statenment of case dated 13th March 1952
do not show that there was any legal flaw.in the consti-
tution of the partnership firmas evidenced by the deed of
1st Decenber, 1942. Upon such evidence, it nust be
concluded that it did come into existence and there is no
impediment to its registration under Section 26A of the
Income-tax Act. It is nade clear that the question itself
postul ates the facts and circunstances and therefore, the
conclusion is based upon them In view of the facts in this
case, there will be no order as to costs."

This appeal has been brought up by the Conmissioner of
I ncome-tax agai nst this answer returned by the Hi gh Court on
certificate under section 66A(2) of the Act.

It appears fromthe judgnent delivered by the H gh Court
that when the reference cane up before it, an argunment was
rai sed on behal f of the Conmmi ssioner of Incone-tax that -the
Tribunal had recorded a finding of fact- that the firm
seeking regi stration, consisting of the Kama Town Trust and
Jhabbarmal Saraf, was not a genuine firm and that this
shoul d be the answer returned by the

788

H gh Court to the Tribunal. It was in view of this /point
rai sed before the H gh Court that the High Court considered
it necessary to renmand the case twice to the Tribunal to ask
for supplementary .statenents of the case under s. 66(4) of
the Act. At the final hearing, however, the H gh Court held
that it could not be accepted that the Tribunal had, as a
gquestion of fact, recorded the finding that this firm
seeking regi strati on was not genui ne and had never cone into
exi stence, and, thereupon, proceeded to deal wth the
guestion referred as a question of law so as to determne
whet her the firmhad come into existence as a legally valid
firm

In this appeal before us, again, it was urged by M. S. T.
Desai on behal f of the Commi ssioner that the H gh Court was
wong in holding that it was not bound to return the answer
to the Tribunal that the partnership seeking registration
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was not genuine in fact. In our opinion, the question
sought to be rai sed on behalf of the Comm ssioner shoul d not
have been allowed to be raised by the High Court even at the
earliest stage, and that it was the error .committed by the
Hi gh Court in entertaining this question that has resulted
in unnecessary proceedi ngs and consequent delay. When the
case first came up before the H gh Court, the question that
was referred in the statement of the case was, as we have
nmentioned above, whether the partnership legally cane into
exi stence and, as such, should be registered. The existence
of a firmcould be challenged on two alternative grounds.

One was that, in fact, on the evidence, it could not be held
that such a firmhad at ‘all been constituted and had come
into exi stence. The other was that even though it purported
to cone into existence as a fact, it could not claimto be a
valid partnership because of sone | egal defect, or, in other
wor ds, whether its - existence was valid in law. On the face
of it, the question that was referred to the Hi gh Court for
opi nion was the second question and not the first one. The
first question, in fact, could not have been referred to the
H gh Court at all for opinion, because that would be a pure
guestion of fact on which the decision of the Tribunal would
be final and no reference to the H gh Court would lie under
S. 66. A reference to the Hgh Court. lies only on a
guestion of law. /The Hi gh Court, when requested to answer
the question referred in the first statenment of the case,

shoul d, therefore, have confined itself to the |legal aspect
of the existence of the partnership and should not have
entered at all into the question whether the partnership had
cone into existence in fact or not. The Tribunal which had
passed the appellate order in-these proceedi ngs consisted of
two Menbers, and the first statenent™ of ~the .case was
submitted by those very Menbers. It is clear that they
thensel ves, when naking the reference to the H gh Court,
were of the viewthat they had not ~anywhere recorded a
finding that the firmhad not coneinto existence in fact,
because, if they had cone ,to such a finding, no question of
| aw coul d possi bly have been

789

referred by themto the H gh Court. - The existence in | aw of
a firm which does not exist in fact, could not possibly be
f ound by the H gh Court on the guestion referred.
Consequently, we mnust reject the subm ssion made on ~behal f
of the Commissioner that, in this case, the H-gh Court
should have gone into the question of existence of the
respondent firmas a question of fact; and in this appea

al so, we nust proceed on the basis that the respondent firm
did in fact come into existence, and that all that the  Hi gh
Court was called upon to decide was whether it . also / cane
into existence

It appears to us that, in this case, the subnissions that
were made on behalf of the Conmissioner before the High
Court and whi ch have been made before us have ignored- the
ef f ect of the inportant relevant documents and have
unnecessarily placed too nuch reliance on the Deed  of
Rel i nqui shnent. The Tribunal found that a Kam a Town Trust
had been constituted of which the three Singhania Brothers
were the Trustees. The Tribunal also found that a deed of
partnership was executed so as to constitute the firm
Juggi l al Kamal apat, consisting of two partners, the Kamala
Town Trust, represented by the three trust ees, and
Jhabbarmal Saraf. Their shares in the profits and |osses
were also specified in the deed of partnership. There was
the further finding by the Incone-Tax Officer that the Kam a
Town Trust, which entered into the partnership, actually
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introduced a sumof Rs. 50,000/- as its capital ill this
partnership firm On these facts by thenselves, it should
have been held that a valid partnership had cone into
exi st ence.

So far as the deed of relinquishnent is concerned, |earned
counsel appearing on behalf of the Comm ssioner has not been
able to show to us any provision of |aw, or any decision of
a Court laying down that a deed of relinquishnent executed
by partners of a firmin respect of their share and interest
in a firmrequired registration, in case the firm owned
i movabl e properties. |In this connection, |earned counse

for the respondent firmbrought to our notice a recent
decision of this Court in Addanki Narayanappa and Anot her v.
Bhaskara Krishnappa (dead) and thereafter his heirs, and
QO hers(1) where the question that came up for consideration
was whether the interest of a partner in partnership assets
conprising of novable as well as inmovable property should
be treated as novabl e or i nmovable property for the purposes
of s. 17(1) of the Registration Act, 1908. The Court upheld
the view of 'the Full Bench of the Andhra Pradesh Hi gh Court
in Addanki Narayanappa & Anr. v. -Bhaskara Krishtappa &
Os. () Midhol kar, J., speaking for this Court held: "It
seens to us that |ooking tothe scheme of the Indian Act, no
other view can reasonably be taken. The whole concept of
partnership is to enbark upon a

(1) [1966] 3 S.C. R 400.

(2) I.L.R 1959 A P.p. 387

790

joint venture and for that purpose to bring in as capita
noney or even property-including i movabl e property. Once
that is done, whatever is brought in would cease to be the
exclusive property of the person who brought it  in. It

woul d be the trading asset of the partnership in which al
the partners would have interest in proportion to  their
share in the joint venture of the business of partnership
The person who brought it in would, therefore, not be able
to claimor exercise any exclusive right over any /property
whi ch he has brought in, nuch |ess over any ot her
partnership property. He would not be able to exercise his
ri ght even to the extent of his share in the business of the
part ner shi p. As already stated, his right during the
subsi stence of the partnershipis to get —his share of
profits fromtime to tinme as may be agreed upon anpbng the
partners and after the dissolution of the partnership or
with his retirement frompartnership of the value of his
share in the net partnership assets as on the -date of
di ssolution or retirement after a deduction of |liabilities-
,ties and prior charges." On this basis, ‘the ultimte
decision was that a deed, evidencing the transfer ~of an
interest of a partner in partnership assets, does not
require registration even though the partnership assets are
conprised of novable as well as inmmovable property.

A Full Bench of the Lahore High Court in A udhia Pershad Ram
Pershad v. Sham Sunder and Others(’) held that the interest
in a partnership of a partner is to be regarded as novable
property when it is sought to be dealt with under 0 . 21 r
49, Civil Procedure Code, notwithstanding that at the tine
when it is charged or sold, the partnership assets include
i movabl e property.

The Deed of Relinquishnent, in this case, was in respect of
the individual interest of the three Singhania Brothers in
the assets of the partnership firmin favour of the Kanla
Town Trust, and consequently, did not require registration
even though the assets of the partnership firm included
i movabl e property, and was valid w thout registration. As
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a result of this deed, all the assets of the partnership
vested in the new partners of the firm

In the alternative, we think that, even if it had been
accept ed t hat this deed of rel i nqui shnent required
registration, that would not lead to the conclusion that the
partnership seeking registration was not valid and had not
cone into existence in law. The deed of relinquishnent
could, at best, be heldto be invalidin so far as it
af fected the i movabl e properties included in the assets of
the firm but to the extent that it purported to transfer
novabl e assets of the firm the docunent would renmain valid.
The deed could clearly be divided into two separate parts,
one relating to inmmovable properties, and the other to
novabl e assets; and the part of the deed dealing wth
novabl e assets could not be held invalid for want

(1) I|.L.R 28 Lab. 417.

791

of registration.~ A deed of relinquishnent is in the nature
of a deed of gift, where the various properties dealt wth
are always separable, and the invalidity of the deed of gift
in respect of one itemcannot affect its validity in respect
of another. This view was expressed by the Mdras High
Court in Perumal Ammal v. Perumal Naicker & Anr.(1) A deed
of relinquishment, or a deed of gift, differs froma deed of
partition in which it is not possible to hold that the
partition is valid in respect of sonme properties and not in
respect of others, because rights of persons bei ng
partitioned are adjusted with reference to the properties
subject to partition as a whole. In the case before us,
therefore, the deed of relinquishnent was valid at least in
respect of novable properties, and the partnership seeking
registration, thus, becanme owner of all the novable assets
of the,partnership in addition to having contributed a sum
of Rs. 50,0001- as capital investnent init. The Kama Town
Trust and Jhabbarmal Saraf constituted the partnership under
a deed of partnership, which was properly executed, and in
t hese circunstances, the partnership that cane into
exi stence was clearly valid in law. There is, therefore, no
force in this appeal and it is dismssed with costs.

V.P.S. Appeal dism ssed.
(1) 1.L.R 44 Mad. 196.
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