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Weal th Tax Act (27 of 1957), S. 5(1)
(xxi)-Exem ption--Criteria for peri od- " Set up" and

"establ i shed", neaning-Question not raised before Tribunal
if could be raised in the Suprenme Court.

HEADNOTE

The respondent--Conmpany was assessed to wealth-tax for the
assessment year 1957-58 and the respondent cl ai med deduction
of -an amount laid out for setting up a new unit. The
licence for setting up the new unit was granted in 1955; the
construction of the factory building was conpleted by
December 1957; the erection of the nmachi nery and plant was
conpleted in several stages commencing from June 1957; the
licence for working the factory was obtained in June 1958;
and time given to conplete the project al so was extended by
CGovernment up to March 17, 1959. The Walth Tax O ficer
di sal | owed the claimon the ground that the unit was, set up
prior to the date on which the Wealth Tax  Act cane into
force, ie., April 1, 1957. This order was ~upheld in
appeal s. But in reference, the Hgh Court answered the
qguestion in favour of the assessee, for, it proceeded on the
basis that the unit was conpleted and becane ready to go
into business after the Act had cone into force.

HELD : The assessee was entitled to the claim as it
satisfied the condition laid dowmn in cl. (xxi) of s. 5(1) of
the Act.

The criterion for determning the period of exenption is
based on t he conmencenent  of t he operations for
est abl i shrment of t he unit. These operations for
establishment of the unit cannot be sinultaneous wth the
setting up of the unit, but must precede the actual setting
up of the unit. [1764 G H|

The word "set up" in clause (xxi) of s. 5(1) of the Act, is
equivalent to the word "established" but operations for
establ i shnent cannot be equated with the establishnment of
the wunit itself or its setting up. The applicability of
the, proviso has, therefore, to be decided by finding -out
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when the conpany commenced operations for establishnment of
the unit, which operations nust be antecedent to the actua
date on which the conpany is held to have been set up for
pur poses of the principal clause.[1764 D E]

Western India Vegetable Products, Limted v. Conm ssioner of
I ncome-tax, Bombay City, 26 I.T.R 151 referred to.

In the present case, the Tribunal proceeded on the basis
that whatever be the exact date of commencenent of the

operations for establishment of Ibis unit,, it was certainly
before April 1, 1957 and that fact by itself is sufficient
to entitle the assessee to claim the exenption. The

Conmi ssi oner cannot be allowed to raise a new question and
ask this Court to decide that the date of comencenent of
t he operation for establishnent of the wunit by t he
respondent was different fromthat accepted by the Tribunal
That question was not raised and dealt with by the Tribunal

[ 766 E]

Conmi ssi oner of Income-tax, Bonmbay V. Sci ndi a St eam
Navi gation Co., Ltd., 42 |I.T.R 589 relied on

JUDGVENT:

ClVIL APPELLATE JURI'SDICTION: Civil Appeal No. 674 of 1965.
M 7 Sup. C. 1/66/761

762

Appeal by special |eave fromthe judgnment and order dated
March 14, 1962 of the Madras High Court in T. C No. 209 of
1959.

B. Sen and R N. Sachthey, for the appellant.

A K. Sen, and R Ganapathy lyer, for the respondent.

The Judgrment of the Court was delivered by

Bhar gava. J. The respondent is a public limted conpany
i ncorporated under the Indian Conpanies, Act, 1913 'in the
year 1939 and was carrying on the business of manufacture of

absorbent cotton wool. In  March 1955, the Board of
Directors resolved to establish a new spinning unit under
the nanme of Sudarsanan Spinning MIls for which a |Iicence

was obtained from the Governnent. of |India -under t he
I ndustries (Devel opnent and Regul ation) Act, 1951 in August
1955. The respondent placed orders for purchase of
necessary spinning machinery and plant in the mnonths of
January and February, 1956. The construction of factory
buildings was taken in hand in March, 1956, and these
constructions were conpleted by Decenber, 1957. The
erection of the spinning nmachinery and the plant ~in the
buil dings was conpleted in several stages comencing from
June, 1957. A licence fromthe Inspector of Factories for
working the factory was obtained in June, 1958. The
statenent of the case further nentioned that the tine /given
to conplete the project was extended by the Governnent up to
17th March, 1959. The respondent was assessed to wealth tax
for the assessnent year 1957-58, and in that year the
respondent claimed that, in conmputing the wealth on the
val uati on date which was 30th Septenber, 1956, an anount - of
Rs. 1,43,727 should be deducted as being the amobunt |aid out
in setting up this newunit. The Wealth Tax Oficer
di sall owed the claimon the ground that the unit was set up
prior to the date on which the Wealth Tax Act (hereinafter
referred to as "the Act") came into force, i.e., 1st Apri
1957. On the sanme basis, the Appel | ate Assi st ant
Conmi ssioner and the Inconme-tax Appellate Tribunal upheld
that order. Thereupon, at the request of the respondent,
the follow ng question of |aw was referred for opinion of
the Hi gh Court of Madras: -
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"Whet her the aforesaid asset of Rs. 1,43,727 is exenpt under
section 5(1)(xxi) read with the second proviso
t hereunder of the Wealth-tax Act?"
The High Court answered the question in favour of the
respondent, and consequently, this appeal has been brought
up to this Court by the Conm ssioner of Wealth Tax, Madras,
by special | eave.
The question that fell for determ nation depended on the
interpretation of section 5(1)(xxi) of the Act read with the
second proviso to that clause which are reproduced bel ow
763
I ml5
"5(1)(xxi) that portion of the net wealth of a conpany
established with the object of carrying on an industria
undertaking in India within the meaning of the Explanation
to clause (d) of section 45 as is enployed by it in a new
and separate unit set up after the commencenent of this Act
by way of substantial expansion of its undertaking: -
Provi ded that -
(a)
(b)
Provided further that this exenption shall apply to any such
conpany only for a period of five successive assessment
years comencing wi th the assessnent year next follow ng the
date on which the conpany conmences operations for the
establi shment of such unit."
It has been urged before us by |earned counsel for the
Commi ssi oner that the main provision of clause (xxi) should
be interpreted in conjunction with the second proviso so as
to give a harnonious construction to both parts of the
provision wth which we are concerned. Relying  on this
principle, he wurged that we should hold that a new and
separate wunit is set up only when the conpany conmences
operations for the establishnent of such unit. He relied on
the principle stated by Maxwell in his book "On Inter-
pretation of Statutes’ 11th Edn. at P. 155 that there is no
rule that the first or enacting part is to be construed
wi thout reference to the proviso. "The proper course is to
apply the broad general rule of construction, which is that
a section or enactnent must be construed as a whole, each
portion throwing light, if need be, onthe rest." "The true
principle wundoubtedly is that the sound interpretation  and
neaning of the statute, on a view of the enacting clause,
savi ng cl ause, and proviso, taken and construed together is
to prevail." The view taken by the H gh Court was challenged
on the ground that the High Court had ‘interpreted the
principal clause without giving full effect to the I|anguage
of the proviso.
The High Court held that unless a factory is erected and the
pl ants and machinery installed therein, it cannot be said to
have been set up. The resolution of the Board of Directors,
the orders placed for purchasing machinery, |icence obtained
from the Government for constructing the machinery, are
nmerely initial stages towards setting up, however necessary
and essential they may be to further the achievenent of the
end. It is not, however, the actual functioning of the
factory or its going into production that can alone be
called setting up of the factory. The setting up is perhaps
a stage anterior to the comencenrent of the factory.
Thereafter,
764
the High Court referred to a decision of the Bonbay Hi gh
Court in Wstern India Vegetable Products, Linted v.
Conmi ssioner of Incone-tax, Bonbay City,(’') and on its
basi s, concluded that the proper neaning to be assigned to
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the expression "set up" in section 5(1)(xxi) would be "ready
to commence business." W are unable to agree wth the
| earned counsel for the Comm ssioner that in arriving at
this view, the H gh Court conmritted any error. A unit
cannot be said to have been set up unless it is ready to
di scharge the function for which it is being set up. It s
only when the unit has been put into such a shape that it
can start functioning as a business or a nmanufacturing
Organi sation that it can be said that the unit has been set

up. The expression used in the proviso, under which the
period for which the exemption is available is to be deter-
m ned, is not the same as used in the principal clause. In

the proviso, the period of five successive years of
exenption has to commence with the assessnment year next
followi ng the date on which the conpany comrences operations
for the establishment of the unit. Operations for the
establishnent of ~a wunit, fromthe very nature of that
expression, can only signify steps that have to be taken to

establish the wunit. The word "set up”" in the principa
cl ause, in our opinion, s equivalent to t he wor d
"established", but operations for establishnent cannot be

equated with the establishnent of the unit itself or its
setting up. The applicability of the provi so has,
therefore, to be decided by finding out . when the conpany
commenced operations for establishnent of the wunit, which
operations nust be antecedent to the actual date on which
the conpany is held to have been set up for purposes of the
principal clause. ‘This is also the neaning that the Bonbay
H gh Court derived in the case of Wstern India Vegetable
Products Ltd.(,) where that Court was concerned. with the
interpretation of the expression "set up" as used in section
2(11) of the Incone-tax Act. That Court held: "It seens to
us that the expression 'settling up’ means, as is defined in
the Oxford English Dictionary, 'to place on foot" 'or ’to
establish’, and is contradistinction to ’'comrence.’ The
distinction is this that when a business is established and
is ready to comrence business, then it can be said of that
business that it is set up. But before it 1is ‘ready to
comence business it is not set tip." This view was
expressed when that Court was considering the difference
between the meaning of the expression "setting up a
busi ness" and " commencing of a business.™ In the case
before wus, the proviso does not even refer to comrencenent
of the unit.. The criterion for determ ning the period - of
exenption is based on the comrencenent of the operations for
the establishment of the wunit. These operations for
establishment of the unit cannot be sinultaneous with the
setting up of the unit, as urged on behalf of « the Comm s-
sioner, but nust precede the actual setting up of the unit.
In fact,

(1)26 I.T.R 15 1.

765

it is the operations for establishment of a wunit  which
ultimately culmnate in the setting up of the unit.

On this interpretation, it is clear that in this case, the
claim put forward by the respondent for exenption has been
rightly held to be allowable by the High Court. In the
statement of the case and in its appellate judgnent, the
Tribunal did not specifically record any finding as to the
date when the unit was ready to go into business and to

start production. |In the appellate order, it was nentioned
that according to the respondent, the unit was set up only
when the Inspector of Factories issued a licence to the

respondent for working the factory, which was in June, 1958.
In the, statenment of the case, the facts recited show that
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the construction of the factory buildings was conpl eted by
Decenmber, 1957 and the erection of the spinning machinery
and plant was conpleted in several stages conmencing from
June, 1957. On these facts, the H gh Court, and we consi der
rightly, proceeded on the basis that the unit was conpleted
and becane ready to go into business only after 1st April
1957, when the Act had already cone into force.
Consequently, the <condition laid down in the principa
clause of s. 5(1)(xxi) was satisfied, and the conpany becane
entitled to exenption in respect of the value of the assets
used up in setting up this unit.

Learned counsel for the Comm ssioner, however, challenged
the right of the respondent to claim this exenption on
another ground, viz., that the exenption was <clained in
respect of nmoney laid out in.a period which was not covered

by the period envisaged in-the second proviso. It was urged
that if it be held that the unit was set up after the Act
had come into force on the 1 st April, 1957, it nust al so be

held that the operations for the establishment of the wunit
had been commrenced by the conpany alnopst simultaneously with
the unit having been set up, and that date woul d, therefore,
be a date subsequent to the assessnent year 1957-58 in which
year the exenption was clainmed. This is a question which we
do not think can be legitimtely raised on behalf of the
Conmi ssioner at this stage. The only contention before the
Tribunal on behalf /of the Comm ssioner was that t he
operations for the establishment of the -unit had been
conmenced by the respondent before the Act cane into force,
and that it should be held that the unit was al so set ;up at
the sane time when those operations were comenced. There
was no contention at any stage that the operations for the
establishnent of the unit were comenced at~ a subsequent
stage. In fact, it was only for the purpose of urging that
the principal clause was not applicableto the case of the
respondent that the position was taken up on behalf of the
Conmi ssioner that the operations for establishment of the
unit had been comrenced before 1st April, 1957, and the unit
nust be held to have been set up at the sane tine

766

when those operations were comrenced. - That submi ssion, as
we have indicated above, has no force.

In any case, the judgnments passed by all —the Walth-tax
Authorities show that it was at no stage in dispute that the
operations for establishment of the unit had been comenced
by the respondent prior to 1 st April, 1957. Para 5 of the
statement of the case nentions that the the wealth-tax
of ficer disallowed the claimon the ground that unit was set
up prior to 1st April, 1957. The Appellate Assistant
Conmi ssioner also in his judgnent said: "In this viewof the
matter, the appellant set up the undertaking even prior to
1st April, 1957 as operations were carried out prior to that
date for the establishnent of the undertaking. The
operations consisted of the seeking of perm ssion from the
CGovernment to install the unit, and placing of orders . wth
manuf acturers of nmachinery and advanci ng of nobneys towards
the purchase of nachinery." The Tribunal also disallowed the
claimon the basis that the respondent conmenced operations
for setting up the unit earlier than 1st April, 1957. It
does not appear to be necessary for us to express any
opinion as to the particular stage at which it can be said
that a conpany commences operations for the establishnent of
aunit. In the present case, the Tribunal proceeded on the
basis that, whatever be the exact date of commrencenent of
the operations for establishment of this wunit by the
respondent, it was certainly before 1st April, 1957; and we
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consider that that fact, by itself, is sufficient to entitle
the respondent to claimthe exenption. The Conmi ssi oner

cannot, at this stage, be allowed to raise a new question
and ask this Court to decide that the date of comencenent
of the operations for establishment of the wunit by the
respondent was different fromthat accepted by the Tribunal
That question was not raised and dealt with by the Tribunal
It is not even a question that m ght have been rai sed before
the Tribunal and the Tribunal nmight have failed to dea
with, nor is it a question which may not have been raised
before the Tribunal and, yet, was dealt with by it. On the
principle laid down by this Court in Conm ssioner of |ncone-
tax, Bonmbay v. Scindia Steam Navigation Co., Ltd.,(’) such a
guestion could not be canvassed before the H gh Court and
cannot be allowed to- be raised in this Court. The question
referred to the High Court had to be answered on the basis
that the respondent did comence operations for establishing
this unit before 1st April, 1957; and the further finding of
fact recorded by the Tribunal is that a sum of Rs.
1,43,727/- had been invested in setting up the unit by 30th
Septenber, 1956, which was the valuation date for the
assessment year 1957-58. The very first assessment year
after the commrencenent of the operations for establishnent
of the unit was this assessnment year 1957-58, In the Walth
Tax Act, assessnent
(1) [21962] 1 S.C R 788:42 |.T.R 589.

767
year has been defined to nean the year for which tax is
chargeabl e under s. 3 of that Act. ~Since the Act cane into
force on the 1st April, 1957, the financial year 1957-58 was
the first assessnment year for which tax becane  chargeabl e,
and consequently, for purposes of the  second proviso to
section 5(1)(xxi), the assessnent- year follow ng t he
conmencemnent of operations for establishment of the unit in
the case of any conpany whi ch _commenced the operations any
time before the 1st April, 1957, w ll be the assessnent year
1957-58. Prior to the year 1957-58, there was no assessnent
year as defined under the Act, and consequently, the /first
assessment year for which exenption could be clainmed was
this assessment year 1957-58. The respondent which had
conmenced operations for establishment of its newwunit prior
to 1st April, 1957, was rightly allowed exenption in respect
of the anount that had been invested by it upto the rel evant
val uation date. The answer returned by the Hi gh Court was,
therefore, correct. The appeal fails and is
Appeal dism ssed

di smssed with costs.

Y. P.
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