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ACT:

Representation of the People Act, ss. 98, 116-A 120, 122-
Whet her appeal under s. 116-A required to be acconpanied by
"decree of election tribunal-whether ~tribunal to pass
"decree’ or nenorandum of costs.

Conduct of Election Rules, 1961, r. 73(2)-First, preference
in ballot paper indicated by Roman nuneral 1  instead of
Arabi c numeral - Whet her _bal | ot paper valid-Wether use of
words 1" or 'one' after nuneral '1' invalidates vote.

HEADNOTE

In an election to a seat to the U P. Legislative Council in
accordance with the system of proportional representation by
neans of single transferable wvote, the respondent was
declared elected. The appellant, who was also a candidate
chal l enged the election by an election petition. He

al l eged that certain ballot papers counted in favour of the
respondent were invalid, because in violation of r. 73(2) of
the Conduct of Election Rules, 1961, they bore the  Roman
numeral | instead of the Arabic nuneral 1. The El ection
Tri bunal upheld the contention. The respondent appealed to
the High Court and in that appeal the appellant took a
prelimnary objection that the appeal should be dism ssed as
it was not acconpanied by a copy of a decree containing
details of cost directed to be prepared by the Tribunal
The Hi gh Court dismssed the prelininary objection and
al |l oned the appeal

In appeal to this Court,

HELD : (i) The High Court rightly dismssed the prelimnary
objection; in an appeal to the H gh Court under s. 116-A  of
the Representation of the People Act, 1951, -all that is
necessary to be filed is a copy of judgnent of the Tribuna
and no nore. [758 E

There is no provision in Part VI of the Act for the passing
of a decree: by the Election Tribunal. Section 98 which
refers to the decision of the Tribunal provides in specific
terms that the Tribunal shall nmake an order at t he
conclusion of the trial and indicates the three types of
orders that the Tribunal is entitled to make. Section 116-A
provi des for an appeal not froma decree of the tribunal but
from an order passed by it, under s. 98. VWhat may be
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prepared on the basis of an order for costs passed by a
tribunal would be a nemorandum of costs and not a ' decree’
The fact that under s. 90(1) an election has to be tried as
nearly as may be in accordance with the procedure applicable
under the Code of Civil Procedure to the trial of suits does
not mean that a decree should be prepared by the Tribunal in
the sanme manner as a decree is prepared by a civil court at
the end of the trial of a suit. [756 B, H 757 C

Rule 2 in Chapter XIV-A of the Rules of the Allahabad Hi gh
Court wth respect to appeals from orders of election
tribunal is also in accordance with the schene of the Act
and does not require a copy of any decree to be filed wth
the appeal. [758 B]

(ii)Rule 73(2) of the Conduct of Election Rules, 1961 does
not require that the figure 1 nust be narked in the Arabic
form \Where figure 1is marked on the ball ot paper, whether
it be in one formor other including the Roman form that is
in full conpliance with the rule, and the ballot paper would
not beinvalid in the circunstances. [758 H, 759 Q@

753

Any other word like "st" after the Roman figure | or the
word "one' in brackets thereafter would not invalidate the
vote for the figure ™I" would showthe first preference
[ 759 H]

JUDGVENT:

ClVIL APPELLATE JURI'SDICTION : GCivil Appeal No. 204 of 1966.
Appeal fromthe judgnment and decree dated March 10, 1965 of
the All ahabad Hi gh Court in F.A No. 213 of 1964.

G N. Dikshit, for the appellant.

R. K. Garg and S. C. Agarwal, for the respondent.

The Judgnent of the Court was delivered by

Wanchoo, J. This is an appeal on a certificate granted by
the Allahabad H gh Court and arises in the follow ng
circunstances. An election was held for one seat to the U
P. Legislative Council from the Rohilkhand Graduat es
Constituency on April 22, 1962. There were 14 ~candi dates,
and election was held in accordance with the system of
proportional representation by neans of single transferable
vot e. Total number of votes cast were 4412 and 2207 first
preference votes were required to secure the return of any
candidate at the first count. As no candidate secured -the
m ni mum votes at the first count, subsequent counts had to
be made excludi ng the candi date who had received the | owest
nunber of votes on each count. Eventual |y, Satya Ketu,
respondent, got the highest nunber of votes after the  |ast
count and he was declared elected by a margin of 47 votes.
Ther eupon the appellant filed an election petition claimng
that a declaration be made that the el ection of Satya Ketu
was void and that the appellant was duly elected from this
consti tuency. The basis of the appellant’s claimwas  that
invalid votes had been counted in favour of Satya Ketu
i nasmuch bal | ot papers on which figure I was not narked were
counted as valid when they should have been counted as
invalid in viewof r. 73(2) of the Conduct of Elections
Rul es, 1961, (hereinafter referred to as the Rules). Sat ya
Ketu contended in reply that all the votes counted in his
favour were valid votes and therefore prayed that the
petition should be dism ssed.

Thus the nain question for decision before the Election Tri-
bunal (hereinafter referred to as the Tribunal) was whether
vot es whi ch shoul d have been declared invalid in view of the
provision of r. 73(2) of the Rules had been counted as valid




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 8

in favour of Satya Ketu. The Tribunal scrutinised the
bal | ot papers and divided theminto a nunber of categories.
It held that certain ballot papers bore the Roman nuneral |
instead of the Arabic nuneral 1. It therefore held that
bal | ot papers marked with the Roman nuneral | were invalid
under r. 73(2) of the Rules as they did not bear the Arabic
figure 1. It thus cane to the conclusion that 491 votes cast
in favour of Satya Ketu were invalid. 1t therefore allowed
the peti -

754

tion and declared the election of Satya Ketu, respondent,
void and further declared the appellant to be duly elected
fromthat constituency.

Satya Ketu then went in appeal to the Hgh Court, and
his .Contention was that the Tribunal was wong in holding
that ball ot papers which had been nmarked by Roman nuneral |
were invalid. He therefore ~contended that 491 vot es
rejected by the Tribunal were validly cast and the petition
shoul d have been dism ssed. The appellant on the other hand
cont ended that ~the Tribunal’'s view was correct. In
addition, the appellant raised a - prelimnary objection

nanely, that the appeal should be dismissed as it was not
acconpani ed by a copy of the decree. The H gh Court over-
ruled the prelimpary objection and held that no copy of
decree was .necessary in view of the provisions of s. 98 and
s. 11 6-A of the Representation of the People Act, No. 43 of
1951, (hereinafter referred to as the Act).  On the nerits
it held that r. 73(2) did not nean that preference expressed

by witing down the Roman nuneral |- in place ,of the Arabic
nuneral | would make the bal l ot ‘paper on which the ’Ronman
nunmeral | was witten-invalid. It therefore counted as

valid votes which bore the Roman nuneral” 1. Thus out of 491
votes which were declared invalid by the Tribunal, the High
Court was of the view that 460 votes were valid and as Satya
Ketu had won by 47 votes and would still win by 16 votes, it
al l owed the appeal and dism ssed the petition. The / present
appeal has been filed by the -appellant with a certificate
granted by the Hi gh Court.

The first contention on behalf of the appellant is that the
appeal before the H gh Court was not rmaintainable as'a copy
of the decree was not filed along with the judgnment of the
Tri bunal . It appears that a direction was given by the
Tribunal to the effect that a decree containing the details
of cost should be prepared, though no such decree was
actually prepared at any time. The question that falls for
decision therefore is whether a decree is required to be
prepared in accordance with the judgnent of the tribunal in
an election petition, and if so, whether it is necessary to
file a copy of such decree along with a copy of the judgnment
of the tribunal when -filing on appeal under s. Il ~6-A of
the Act.

It is necessary for this purpose to examne briefly the
schene of the Act wth respect to election petitions
contained in Part VI thereof. That part begins with s. 79
whi ch defines certain words in -the context of Parts VI, VII

and WVIIl. Section 80 provides that no ,election shall be
called in question except by an election petition presented
in accordance with the provisions of Part V. Section 81

provides for presentation of petitions before the Election
Conmi ssion, s. 82 for parties to the petition and s. 83 for
contents of the petition. Section 84 provides for relief to
be clained by the petitioner, s. 85 for procedure by the
El ecti on Comm ssion on recei pt of an
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election petition and s. 86 for appointnment of election
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tribunals and reference of election petitions to the
tribunal. Section 88 provides for the place of trial, and
then conmes s. 90 which provides for the procedure for trial
Sub-section (1) thereof |ays down that-

"Subj ect to the provisions of this Act and of any rul es made
thereunder every election petition shall be tried by the
tribunal, as nearly as nay be, in accordance with the pro-
cedure applicable under the Code of Civil Procedure, 1908 (5
of 1908) to the trial of suits."

Sections 91 to 97 provide for certain other matters to which
reference is unnecessary. Section 98 provides for the
decision of the tribunal, and | ays down that-

"At the conclusion of the trial of an election petition the
tribunal shall make an order-

(a) dismissing the election petition; or

(b) declaring the election of all or any of the returned
candi dates to be void or

(c) declaring the election of \all or any of the returned
candi dates to be void and the petitioner or any other candi-
date to have been duly el ected;"

It is unnecessary to refer to ss. 99 to 116 which provide

for certain mtters. Then conmes S. Il 6-A which provides
for appeals against orders of election tribunals. Sub-
section (1) thereof 1ays down-

An appeal shall lie fromevery order made by a tribuna

under section 98 or section 99 to the H gh Court of the
State in which the Tribunal is situated." -Subsection (2)
t hereof provides that-

"The High Court shall, subject to the provisions of this
Act, have the same powers, jurisdiction andauthority, and
follow the same procedure, with respect to an appeal under
this Chapter as iif the appeal were an appeal  from an
original decree. passed by a civil court situated within the
local limts of its civil appellate jurisdiction."

Section 120 provides for costsand lays down that costs
including pleaders’ fees shall be in the discretion of the
tribunal. Section 122 provides for execution of orders as
to costs and | ays down that "any order as to costs under the
provisions of this Part may be produced before the principa
civil court of original jurisdiction wthin the, |oca
limts of whose jurisdiction any person directed by such
order to pay any sum of noney has a place of residence or
busi ness, or where such place is within a presidency town,
before the court of small causes having jurisdiction there,
and such court
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shal | execute the order or cause the same to be executed in
the same manner and by the same procedure as if it were a
decree for the paynment of noney made by itself in a suit."

It will be seen fromthis brief review of the provisions of
Part VI of the Act that there is no provision therein for
passing a decree by the election tribunal. Section 98 which
refers to the decision of the tribunal says in specific
terns that the tribunal shall make an order at the
conclusion of the trial and indicates the three types  of
orders that the tribunal is entitled to make. |If the Act

intended that tribunals shall pass a decree, there was
nothing to prevent the legislature fromsaying so in terns
in s. 98. Further s. 120 lays down that costs will be in
the discretion of the tribunal, and s. 122 shows that any
order as to costs shall be executed as if it were a noney
decree. Now if the Act intended that there should be a
decree following the judgnent of an election tribunal it
woul d not have been necessary to say in s. 122 that an order
passed by the tribunal with respect to costs shall be
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executed as if it were a noney decree of a civil court. It
may be that the Tribunal in this case passed an order to the
effect that a decree for costs be prepared; but the use of
the word "decree" by the Tribunal was in our opinion an
error and what nmay be prepared on the basis of an order for
costs passed by a tribunal would be a menorandum of costs
which can be executed, if necessary, under s. 122 of the
Act . Therefore, when the Tribunal ordered that a decree
containing the details of costs should be prepared all that
it means is that a menmorandum of costs should be prepared in
case any party wanted it for purposes of execution under s
122 of the Act. Further it is not disputed that there is no
provision in any rule framed under the Act for the
preparation of a decree by the election tribunal. Wat is
urged is that under s. 90(1), an election petition has to be
tried as nearly as may be-in accordance with the procedure
appl i cabl e under the Code of Ciwil Procedure to the trial of
suits and that, it is urged, necessarily means that a decree
shoul d be prepared by the tribunal in the sane nanner as a
decree priepared by a civil court at the end of the trial of
a suit. We are of opinion that thi's conclusion does not
follow fromthe | anguage of s.  90. In the first place, s. 90
begins with the words "subject to the provisions of this Act
and of any rules nade thereunder”, and in the next place, it
enjoins that the procedure for the trial of suits should be
followed as nearly as may be. Therefore the schene of Part
VI with respect to election petitions-and their trial shows
that it 1is not necessary to draw up a decree at all, and
that is undoubtedly so as we have al ready indicated above.
The fact that the trial has tobe in accordance. with the
procedure laid down for the trial of suits would not bring
in those provisions of the Code of Civil Procedure, which
require the preparation of a decree at the conclusion of
trial of a suit, for s. 90(1) itself _indicates that the
procedure should be as nearly as may be of the Code of G vi
Procedure. W
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are therefore of opinion that in view of the provisions of
the Act it is unnecessary to prepare a decree  after the
conclusion of the trial of an election petition; ~section
90(1) would not nake those provisions of the Code of Civi
Procedure which require the preparation of a decree
applicable to the trial of an election petition, for the
Code of CGvil Procedure has to be applied to such trial  as
nearly as may be and subject to the provisions of the Act.
Further we have no doubt that preparation of a decree is not
necessary after the conclusion of the trial of an election
petition.

Let us then turn to s. | 16-A of the Act to see if there is
anything in that section which requires the filing 'of a
decree along wth copy of the judgnent of the “tribunal
Section 116-A inter alia provides for appeal s agai nst orders
made by a tribunal, under s. 98, W have already referred to
the fact that s. 98 does not speak of a decree. Section
116-A provides for an appeal not froma decree of the tri-
bunal but from an order passed by it inter alia under s. 98.
It is true that sub-s. (2) of s. Il 6-A lays down that the
High Court shall follow the sane procedure with respect to
such an appeal as if the appeal were an appeal from an
original decree passed by a civil court. But that in our
opi nion does not nmean that a copy of decree is necessary
before an appeal under s. 116-A is mmintainable, for the
sinple reason that the schene of the Act shows that no
decree is necessary to be prepared by the tribunal at al
and the appeal under s. 116-A (1) is also froman order and
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not froma decree. In this connection we may refer to s. 96
of the Code of Civil Procedure which provides for an appea
from an original decree. That section inter alia provides
that an appeal shall lie fromevery decree passed by any
court exercising original jurisdiction to t he court
aut horised to hear appeals fromthe decisions of such court.
It will be seen that s. 96 of the Code of GCivil Procedure
provi des for appeal froma decree in a suit, and that is why
it is necessary to prepare a decree; the same is also
provided in s. 33 of the Code of Civil Procedure which in
terns lays down that "the court, after the case has been
heard, shall pronounce judgnent, and on such judgment a
decree shall follow'. W have no corresponding words in ss.
98 and 116-A of the Act, and that shows that it is not
necessary to prepare a decree at the conclusion of the tria
of an election petition and in consequence no copy of decree
is necessary to be filed when an appeal is filed under s.
116- A of the Act:

In this connectionour attention is drawn to the rules of
the Court, 1952, franed by the Allahabad H gh Court under
Art. 225 of the Constitution, relating to appeals. Rule 8
of Chap. IX inter alia |lays down that the menorandum of
appeal shall be acconpani ed by a copy of the decree against
whi ch the appeal is directed and a copy of the judgment upon
whi ch  such decree/is founded. This rule is in accordance
with what the Code of Civil Procedure requires. But Chapter
XI'V-A of the Rules of the Court was framed

758

by the Allahabad H gh Court specifically with respect to
appeal s fromorders of election tribunals, and r. 2 thereof

| ays down that every nmenorandum of _appeal shall be
acconpanied by a certified copy of the order against which
the appeal is directed, This is in accordance wth the

scheme of the Act, for the Act contenplates an appea
agai nst an order of the electiontribunal under s. 116-A of
the Act. Further r. 14 of Chap. XIV-A makes it clear that
other rules relating to first appeals contained in /Chapters
IX, X, XI, Xl and XIIl will apply subject to the provisions
of Chap. XIV-A Therefore so far as the Rules of Court are
concerned, they do not provide for filing of a copy of the
decree and rightly so, for no decree is required to be
prepared at the conclusion of the trial —of an election
petition by the tribunal

Reference is also nade to O XLI r. | of the Code of Givi
Procedure, which provides that a menorandum of appeal shal
be acconpani ed by a copy of the decree appealed from and,
unless the appellate court dispenses therewith, of the
judgrment on which it is founded. That rule however cannot
apply in full in the case of an appeal from an order of the
election tribunal in an election petition, for, if the Act
does not contenplate the framng of a decree and “does not
provide for an appeal froma decree, that part of O XLl r. |
which requires the filing of a copy of the decree appeal ed
from cannot in the very nature of things apply to an appea
under s. 116-A of the Act. W are therefore of opinion that
in an appeal under s. 116-A, all that is necessary to be
filed is a copy of the judgnent of the tribunal, and no
nore. The prelimnary objection therefore fails.

Coming nowto the merits of the appeal, the whole argunent
of the appellant is based on r. 73(2) of the Rules, which is
in these terns :-

"(2) A ballot paper shall be invalid on which-

(a) the figure | is not narked; or

(b) the figure | is set opposite the name of nore than one
candidate or is so placed as to render it doubtful to which
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candidate it is intended to apply; or

(c) the figure | and sone other figures are set opposite
the nane of the sane candi date; or

(d) there is any mark or witing by which the elector can
be identified."

VWhat is contended is that r. 73(2)(a) requires that figure
nmust be narked on the ballot paper, and if that is not
marked, the ballot paper would be invalid. That is
undoubtedly so. But the rule does not say that figure
which has to be marked nmust be marked in what are called
Arabic nurmerals or the International form of

759

Indian nunerals. |If that was the intention we should have
found it specifically nentioned in the rule. It is true
that inr. 73(2) (a), the figure | is shown in the form of
Arabic nureral, but® that does not nean that the rule
intended that figure 1 on the ballot paper can only be
mar ked in the Arabic formand inno other. It would in our

opinion not be right to read cl. (a) as laying down that
figure | ‘has to be narked in Arabic notation and if that is

not so, the ballot paper would be invalid. It seems to us
that what the rule provides is that the ballot paper has to
be marked with figure I to show first pr ef erence.
Therefore, if there is figure 1, first preference would be

shown irrespective of whether the figure was put down in the
formof Arabic nunerals or in any other form So long as it

is clear that figure | is marked on the ballot paper, the
bal | ot paper would be valid and it is only when figure I is
not marked at all in any formwhatsoever that it can be said

that the ballot paper is invalid. W my nmention that the
view we are taking has, now been nade cl ear beyond doubt by
the addition of an Explanation to s. 73(2), which reads thus

"The figures referred to in clauses (a), (b) and (c) of this
sub-rule may be marked in the international formof Indian
nunerals or in Roman formor in theformused in any Indian
| anguage, but shall not be indicated in words."

We are of opinion that this nmust have been the intention of
the rule as it stood before the Explanation was added, for
the marking of figure I on the ball ot paper was necessary to
indicate the first preference w thout which the ball ot paper

would be invalid. If first preference is indicated by
marking the figure | in one formor other, that wouldin our
opinion be in full conpliance with r. 73(2) (a), ~and the
ball ot paper would not be invalid. It is only if figure

is not marked at all in any formthat the ballot paper would
be invalid under r. 73(2)(a). W agree with the H gh Court
that marking of figure | in Roman formis in full conpliance

with r. 73(2) (a). To say that Roman figures are conposed
of letters of the al phabet is in our opinion no answer to
the argument, for it is well known how figures are marked in
Roman form and there is no dispute as to the Roman form of

the figure 1. We are therefore of opinion, where figure | is
marked on the ballot paper, whether it be in one form or
other including the Roman form that is in full conpliance

with the rule, and the ballot paper would not be invalid in
the circunstances.

Then it is urged that besides the Roman figure 1, some other
words were added in sone cases. Even if that were so, we

are of opinion that r. 73(2) (a) would not justify
declaration of a ballot paper as invalid so long as the
figure | is marked. |[|f any other word is put down, |ike

"st", after the Roman figure | or the word "one
760
in brackets thereafter, that would not invalidate the vote
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for the figure "I" would be there to show the first
preference, and those words can be ignored. We are

therefore of opinion that the view taken by the Hi gh Court
is correct.

The appeal fails and is hereby dismssed wth costs.
R K. P.S. Appeal dism ssed
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