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CASE NO. :
Appeal (civil) 9130 of 2003
Speci al Leave Petition (civil) 13858 of 2003

PETI TI ONER
Ameer Tradi ng Corporation Ltd.

RESPONDENT:
Shapoorji Data Processing Ltd.

DATE OF JUDGVENT: 18/11/2003

BENCH
CJlI, S.B. Sinha & AR Lakshnmanan.

JUDGVENT:
JUDGVENT

S.B. Sinha, J :

Leave granted.

Interpretation of Order 18 Rules 4 and 5 of the Code of Civi
Procedure falls for consideration in this appeal which arises out of a
j udgrment and order dated 3.7.2003 passed by the High Court of Judicature
at Bombay in WP. No. 2428/2003

The said question arises in the follow ng circunstances.

The respondent herein filed the suit No. 156/169 of 2001 in the

Court of Small Cause Bonbay agai nst the appellant for eviction of the
appel lant inter alia on the ground that the provisions of Miharashtra
Rent Control Act, 1999 had no application in relation to the premses in
guestion. An affidavit was filed by the respondent herein purporting to
be his examni nation-in-chief to be taken on evidence in the suit.

An application was filed by the appellant herein objecting to the
said affidavit being accepted inter alia on the ground that the decree
whi ch may be passed in suit being an appealable one, O der 18 Rule 5 of
the Code of Civil Procedure will be applicable. By reason of an order
dated 17th February, 2003, the | earned Trial Judge rejected the said
application of the appellant hol ding:

"The Court had already acted upon as per the
provisions of Order 18 Rule 4 of C P.C.

(anmended) which authorizes the court to receive
the evidence on affidavit in any matter which

i ncl udes the appeal able order. |n the given
circunstances the affidavit need not be returned
back to plaintiffs and be asked to give ora
evidence in the matter.

Besi des the fact that aspect as above and the

| egal position observed by ne. | have also cone
across one matter of this court only wherein on
same facts the matter had been taken to the
Hon’ bl e Hi gh Court and the Hon' bl e Hi gh Court
had directed this court to accept the evidence
on affidavit. | have al so come across certain
observati ons nmade by the Small Causes Court
supporting the viewthat it is legal to accept
evi dence on affidavit in any matter. Hence | do
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not think | should discuss all the authorities
cited by defendants advocate. Hence | proceed
to pass follow ng order.

O der

Application stands rejected. Matter is
adjourned to 4.3.2002 at 10.30 a.m for cross
exam nation of Plaintiffs."

Bei ng aggrieved the appellant preferred a wit petition
t her eagai nst which was dism ssed by reason of the inpugned order hol ding

"Heard. The only grievance made in this

Petition is that the Court bel ow has all owed the
Plaintiff to receive evidence on affidavit.

Lear ned Counsel contends that, that will not be
perm ssiblein view of the provisions contai ned
in Oder XVIII-Rule 5 of the Code of C vi

Procedure. | amnot inclinedto interfere with
the discretionary order passed by the Court
bel ow. Besides, | find force in the objection

taken on behal f of 't he Respondents that the

i ssue is already concluded and answered by the
decision of this Court dated 20th March, 2003 in
Wit Petition No.708 of 2003. To ny mind, no
prejudice will be caused to the Petitioner, if
the view as taken by the Trial Court was to be
uphel d because the Petitioner bei ng Def endant
woul d get opportunity to cross-exam ne the
Plaintiff and Plaintiff’'s w tnesses.

Hence, no reason to interfere
Rej ected. "

The appellant is in appeal before us aggrieved thereby.

M. Rajan Narain, the | earned counsel appearing on behalf of the

appel  ant woul d submit that Order 18 Rule 4 and Order 18 Rule 5 of the
Code of Civil Procedure should be read harnoniously and so read, it nust
be held that Order 18 Rule 4 will have no application inthe appeal abl e
cases; and as logical corollary thereof the court nust exam ne all the
witnesses in court. In support of the said contention, strong reliance
has been placed on Laxman Das Vs. Deoji Mal and Qthers [Al R 2003

Raj ast han 74] .

M. Nariman, the | earned senior counsel appearing on behalf of the
respondent, on the other hand, would subnmit that a bare perusal of the
provi sions contained in Order 18 Rule 4 of the Code of Civil Procedure
woul d show that an affidavit incorporating exam nation-in-Chief of a
witness has to be filed in every case and only in the event the said
witness is required to be cross-exam ned, he woul d be produced in court.

The | earned counsel would urge that the Code of Civil Procedure
Anmendnent Act, 1976 was enacted with a viewto do away with the
unnecessary wastage of time which nmay be taken for exam nation of a
Wi t ness.

M. Narinman would urge that Order 18 Rule 5 should be read with
Order 18 Rule 13 so as to deci pher the difference between the cases
where an appeal is allowed and where appeal is not allowed. Oder 18
Rule 5, the learned counsel would submt, nerely |lays down the procedure
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for taking the evidence of the witness. |In support of the said
contention, reliance has been placed on F.D.C. Ltd. Vs. Federation of
Medi cal Representatives Association India (FMRAI) and Gt hers [AIR 2003
Bonbay 371].

Order 18 Rule 4 as it originally stood reads as under
"4 W TNESSES TO BE EXAM NED | N OPEN COURT.

The Evidence of the witnesses in attendance

shal |l be taken orally in open Court in the

presence and under the personal direction and

superi ntendence of the judge."

Order 18 Rules 4 (1), (2), and (3) as they now stand read as
under :

"4. Recording of evidence.-(1) In every case,

t he exam nation-in-chief of a witness shall be
on affidavit and copies thereof shall be
supplied to the opposite party by the party who
calls himfor evidence.

Provi ded that where docunents are filed
and the parties rely upon the docunments, the
proof and adm ssibility of such docunents which
are filed along with affidavit shall be subject
to the orders of the court.

(2) The evidence (cross-exam nation and
re-exam nation) of the wi tness in attendance,
whose evi dence (exam nation-in-chief) by
affidavit has been furnished to the Court shal
be taken either by the Court or by the
Conmi ssi oner appointed by it

Provi ded that the Court may, while
appoi nting a conm ssion under this sub-rule,
consi der taking into account such rel evant
factors as it thinks fit;

(3) "The Court or the Commi ssioner, as the case
may be, shall record evidence either in witing
or nmechanically in the presence of the Judge or
of the Comm ssioner, as the case may be, and
where such evidence is recorded by the
Comm ssi oner he shall return such evi dence
together with his report in witing signed by
himto the Court appointing himand the evidence
taken under it shall formpart of the record of
the suit."

The other sub-rules of Rule 4 of Order 18 provide for other and
further procedures as regard exam nation of witness.

Rule 5 refers to the evidence which is required to be taken in

cases where the appeal is allowed in contra-distinction with the cases
where appeal is not allowed as envisaged in Rule 13 of Order 18 of the
Code of Civil Procedure. Rule 5, therefore, envisages a situation where
the Court is required to take down an evidence in the manner |aid down
therein which woul d mean that where cross-exani nation or re-exani nation
of the witness is to take place in the court.

The exami nation of a witness would include evidence-in-chief,
cross-examnmi nation or re-examnation. Rule 4 of Oder 18 speaks of
exam nation-in-chief. The unanended rule provided for the manner in
whi ch ’"evidence’ is to be taken. Such exam nation-in-chief of a wtness
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in every case shall be on affidavit.

The af orenentioned provision has been made to curtail the tine

taken by the Court in examining a witness in chief. Sub-Rule (2) of
Rule 4 of Order 18 of Code of Civil Procedure provides for cross-

exam nati on and re-exam nation of a witness which shall be taken by the
court or the Conmi ssioner appointed by it.

We may notice that Rule 4 of Order 18 was anmended with effect from
1.7.2002 specifically provided thereunder that the exam nation-in-chief
in every case shall be on affidavit. Rule 5 of Order 18 had been
i ncorporated even prior to the said amendnent.

Rule 4 of Order 18 does not nake any distinction between an

appeal abl e and non- appeal abl e cases so far node of recording evidence is
concerned. Such a difference is to be found only in Rules 5 and 13 of
Order 18 of the Code.

It, therefore, appears that whereas under the unanended rule, the
entire evidence was required to be adduced in Court, now the exam nation
in chief of a witness including the party to a suit is to be tendered on
affidavit. The expressions "in every case" are significant. Wat,
thus, remains, viz. cross-exam nation or re-exam nation in the
appel | abl e cases w |I'l have to be considered in the manner laid down in
the Rules, subject to the other sub-rules of Rule 4.

Rule 5 of Order 18 speaks of the other formalities which are
required to be compliied with. In the cases, however, where an appeal is
not allowed, the procedures laiddown in Rule 5 are not required to be
fol | owned.

In a situation of this nature, the doctrine of suppression of
m schief rule as adunbrated in Heydon's case [3 Co Rep 7a, 76 ER 637]
shal | apply. Such an anendnent was made by the Parlianment consciously
and, thus, full effect thereto nust be given.

In Hal sbury’s Laws of Engl and, Volume 44(1), fourth reissue, para
1474, pp 906-07, it is stated

"Parlianment intends that an enact nent
shall remedy a particular mschief and it is
therefore presuned that Parliament intends that
the court, when considering, in relation to the
facts of the instant case, which of the opposing
constructions of the enactment corresponds to
its legal neaning, should find a construction
whi ch applies the renedy provided by it in such
a way as to suppress that mschief. The
doctrine originates in Heydon's case where the
Barons of the Exchequer resolved that for the
sure and true interpretation of all statutes in
general (be they penal or beneficial
restrictive or enlarging of the conmon | aw),
four things are to be discerned and consi dered

(1) what was the comon | aw before the naking
of the Act;
(2) what was the m schief and defect for which

the comon | aw did not provide;

(3) what renmedy Parlianent has resol ved and
appointed to cure the disease of the
comonweal t h; and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of 8

(4) the true reason of the renedy,

and then the office of all the judges is always
to nake such construction as shall

(a) suppress the mschief and advance
the remedy; and

(b) suppress subtle inventions and
evasi ons for the continuance of the

m schief pro privato conmodo (for
private benefit); and

(c) add force and life to the cure and
renmedy according to the true intent

of the nmakers of the Act pro publico

(for the public good).”

Heydon' s Rul e has been applied by thiis Court in a |large nunber of

cases in order to suppress the mschief which was intended to be
renmedi ed as against the literal rule which could have ot herw se covered
the field. [See for ‘exanple, Snt. PEK Kalliani Ama and QG hers vs. K
Devi and Others, [AIR 1996 SC 1963; Bengal Immunity Co. Ltd. vs. State
of Bihar and Others, AIR 1955 SC 661; and CGoodyear India Ltd. vs. State
of Haryana and Anot her, AIR 1990 SC 781].

It is now well-settled that for the purpose of interpretation of
statute the sane has to be inits entirety.

Furthernore, in a case of this nature, principles of purposive
construction nmust cone into play. (See Indian Handicrafts Enporium Vs.
Uni on of India (2003) 7 SCC 589).

In Chief Justice of A/P. Vs. L.V.A- Dikshitulu [(1979) 2 SCC 34],
this Court observed:
"The primary principle of interpretation is
that a Constitutional or statutory provision
shoul d be construed "according to the intent of
they that made it" (Coke). Normally, such intent
is gathered fromthe | anguage of the provision.
If the |l anguage or the phraseol ogy enpl oyed by
the legislation is precise and plain and thus by
itself proclainms the legislative intent in
unequi vocal terms, the same nust be given effect
to, regardl ess of the consequences that may
follow But if the words used in the provision
are inprecise, protean or evocative or can
reasonably bear neani ngs nore than one, the rule
of strict grammatical construction ceases to be
a sure guide to reach at the real legislative
intent. In such a case, in order to ascertain
the true meaning of the terms and phrases
enpl oyed, it is legitimate for the Court to go
beyond the arid literal confines of the
provision and to call in aid other well-
recogni sed rules of construction, such as its
| egi sl ative history, the basic scheme and
framework of the statute as a whol e, each
portion throwing light, on the rest, the purpose
of the legislation, the object sought to be
achi eved, and the consequences that may flow
fromthe adoption of one in preference to the
ot her possible interpretation.
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In Kehar Singh Vs. State (Delhi Adm.) [AIR 1988 SC 1883 : (1988)
3 SCC 609], this Court held:

“...But, if the words are anbi guous, uncertain
or any doubt arises as to the terns enpl oyed, we
deemit as our paranmount duty to put upon the

| anguage of the legislature rational neaning. W
then exam ne every word, every section and every
provi sion. W examne the Act as a whole. W
exam ne the necessity which gave rise to the
Act. We | ook at the mschiefs which the

| egislature intended to redress. W | ook at the
whol e situation and not just one-to-one
relation. W will not consider any provision out
of the framework of the statute. W will not

vi ew the provisions as abstract principles
separated fromthe notive force behind. W will
consi der the provisions in the circunstances to
which they owe their origin. We'will consider
the provisions to ensure coherence and

consi stency within the awas a whole and to
avoi d undesirabl e consequences. "

In District Mning Oficer Vs. Tata Iron & Steel Co. [JT 2001 (6)
SC 183 : (2001) 7 SCC 358], this Court stated:
"The legislation is primarily directed to the
probl ens before the | egislature based on
i nformation derived from past and present
experience. It may al so be desi gned by use of
general words to cover simlar problenms arising
in future. But, fromthe very nature of things,
it is inpossible to anticipate fully inthe
varied situations arising in future in which the
application of the legislation in hand nmay be
called for and words chosen to conmunicate such
indefinite referents are bound to be in many
cases, lacking in clarity and precision and thus
giving rise to controversial questions of
construction. The process of construction
conbi nes both literal and purposive approaches:
In other words, the legislative intention i.e.
the true or |egal neaning of an enactnent is
derived by considering the nmeaning of the words
used in the enactrment in the Iight of any
di scerni bl e purpose or object which conprehends
the mischief and its remedy to which the
enactment is directed.”

In East India Hotels Ltd. Vs. Union of India [(2001) 1 SCC 284]
this Court observed:
"an act has to be read as a whole, the
di fferent provisions have to be harnoni zed and
the effect has to be given to all of them"

In Laxman Das (supra) the Rajasthan Hi gh Court hel d:

"Therefore, in view of the above, the words

"in every case", contained in R4 of O 18 have
to be understood in a linted sense that every
case wherein the ultimate order is not
appeal abl e, and by no neans, it can take inits
anbit the orders which woul d be appealable. In
vi ew of above, the position which enmerges is
that in cases where the final orders to be
passed by the Court would not be appeal able, the
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di scretion has been conferred upon the Court to
accept the examination-in-chief in the form of
affidavit as provided under O 18, R 4; or to
record the substance thereof by the Court itself
as provided under O 18, R 13. But in cases
where orders woul d be appeal abl e, the evidence
is to be recorded strictly as provided under
018, R5."

On the other hand, in F.D.C. Ltd. (supra) it has been held:

"The harnoni ous reading of Rr. 4 and 5 of

O XVIII would reveal that while in each and
every case of recording of evidence, the

exam nation-in-chief is tobe pernitted in the
formof affidavit and while such evidence in the
form of affidavit being taken on record, the
procedure described under R5 is to be foll owed
in the appeal abl e cases. |n non-appeal abl e
cases, the affidavit can be taken on record by
taking resort to the provisions of |aw contained
in R13 of OXVIII. In other words, mere
production of the affidavit by the witness wll
enmpower the court to take such affidavit on
record as forning part of the evidence by
recordi ng the menorandumin respect of
producti on of such affidavit taking resort to
R 13 of OXVIIIl in all cases except in the
appeal abl e cases wherein it wll ‘be necessary
for the Court to record evidence of production
of the affidavit in respect of exam nation-in-
chi ef by asking the deponent to produce such
affidavit in accordance with R 5 of O XVl
Undoubtedly, in both the cases, for the purpose
of cross-exam nation, the Court hasto follow
the procedure prescribed under sub-rule (2) of
R 4 read with R 13 in case of non-appeal abl e
cases and the procedure prescribed under sub-
rule (2) of R 4 read with R5 in appealable
cases.

In other words, in the appeal abl e cases though
the exami nation-in-chief of a witness is

perm ssible to be produced in the form of
affidavit, such affidavit cannot be ordered to
formpart of the evidence unless the deponent
thereof enters the w tness-box and confirnms that
the contents of the affidavit are as per his say
and the affidavit is under his signature and
this statenment being nade on oath to be recorded
by follow ng the procedure prescribed under R 5.
I n non-appeal abl e cases, however, the affidavit
inrelation to exam nation-in-chief of a wtness
can be taken on record as formng part of the
evi dence by recordi ng nenorandum of production
of such affidavit by taking resort to R 13 of

O XVI1l. The cross-exani nation of such deponent
in case of appeal abl e cases, will have to be
recorded by complying the provisions of R 5,
where as in case of non-appeal abl e cases the
Court woul d be enpowered to exercise its power
under R 13"
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We agree with the view of the Bonbay H gh Court.

The matter may be considered from another angle. Presence of a
party during exam nation-in-chief is not inperative. |[|f any objection
is taken to any statenent nade in the affidavit, as for exanple, that a
statenment has been nade beyond the pl eadings, such an objection can
al ways be taken before the Court in witing and in any event, the
attention of the witness can al ways be drawn whil e cross-examn nation
him The defendant woul d not be prejudiced in any manner what soever the
exam nation-in-chief is taken on an affidavit and in the event, he
desires to cross-exam ne the said witness he would be pernitted to do so
in the open court. There nmay be cases where a party may not feel the
necessity of cross-exam ning a w tness, exam ned on behal f of the other
side. The time of the court would not be wasted in exam ning such
Wi tness in open court.

Appl ying the aforenmenti oned principles of interpretation of

statute, we have no doubt in our mnd that Oder 18 Rules 4 and 5 are
required to be harnoniously construed. Both the provisions are required
to be giveneffect to and as Order 18, Rule 5 cannot be read as an
exception-to Order 18 Rul e 4.

For the reasons aforenentioned, there is no nerit in this appeal
which is dismssed accordingly. However, there shall be no order as to
costs.




