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JUDGMENT

BHAN, J.

Aggri eved by the judgnent and decree passed by the courts
bel ow in dism ssing the suit filed by the plaintiff-appellants (hereinafter
referred to as the "appellants"), the appellants have conme up in this appeal

Shortly stated the facts are:

The appel | ants are the daughters of the defendant-respondent
(hereinafter referred to as the "respondent”). By a registered settlenent
deed, Exhibit A-1 dated 29th of August, 1985, the respondent herei nabove
settled an extent of 12 cents of |and conprised in S No.113/2, Thathagapatti
Village, SalemDistrict in favour of the appellants. As per recitals in the
settl enent deed, the settlenent was made by the respondent out of natura
| ove and affection for the appellants and the possession of the property was
handed over to themon the day the settlenent deed was executed. The
schedul e of settlenent deed shows that the total extent of the property
owned by the fanmily was 3.16 acres. The gift was nmade of 12 cents al ong
with Mangal ore til ed house standing on the gifted land. It was also stated in
the settlement deed that in future neither the respondent nor any other male
or female heirs would have a right over the settled property.

After nearly 5 years, on 22nd April, 1990, respondent and his
associ ates asked the appellants to vacate the property and tried to trespass
into the property. Because of the attenpt made by the respondent to trespass
into the property, the appellants filed the Original Suit No.451 of 1990 in the
Court of District Munsif, Salem seeking relief of restraining the respondent
and his associates frominterfering with the appellant’s peaceful possession
and enjoynent of the suit property in any way by way of a pernanent
injunction, or, for grant of relief deemed fit in the circunstances of {the case.
Respondent resisted the suit and in the witten statement filed by him he
took the stand that he had not executed any settl enent deed. That his son-in-
law i.e., husband of appellant No.1 had purchased a house site and the
respondent was taken to the Registrar’'s office to witness the sale deed. That
he was used to taking liquor and taking advantage of his addiction to |iquor
the appellants and their respective husbands fraudul ently by
nm srepresentation instead got the sale deed executed fromhim The property
in dispute being Joint H ndu Fam |y property consisting of himself and his
son could not be gifted under any circumnstances.

In support of their respective pleas, the parties led their
evi dences. The appellant No.1 stepped into the witness box as PW1. She
adnmitted that the property was ancestral. That her father had settled the
property on her and her sister of his own will out of nature |love and affection
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for them PW2, the attesting witness to Exhibit A-1 stated that he knew the
respondent. Wile he was standing on the road and tal king to some persons,
he was called by the respondent to witness the docunment. He went to Sub-
Registrar’s office along with the respondent. Respondent put his signatures
on Exhibit A-1 after reading the sane. That he (hinself) and Govi ndawany
signed Exhibit A-1 as wi tnesses. CGovi ndawany has died. In the cross-

exam nati on he stated that he did not know the contents of the docunent,
Exhibit A-1. He showed his ignorance as to when, where or in whose nane

the stanp papers were purchased. He denied havi ng know edge of the fact

as to whether the respondent was in the habit of drinking |iquor. Respondent
in order to prove his case stepped in the witness box as DW1. He stated that
the property was a Joint H ndu Famly property as the same had been
purchased with the sal e proceeds of the ancestral property. That his son-in-
| aw who was working in TVS had purchased sonme property and he was

taken by his son-in-lawto sign as a witness. He denied having executed the
settlenent deed in favour of the appellants. He denied that he knew PW?2.

It was stated that the possessicon of the appellants was perm ssive as they
were allowed to reside in the house to enable themto send their children to
the school. He denied his signatures on the settlenent deed, on the
"vakal at nanm’ given by himto his counsel as well as on the summpns sent to
himby the court. It was denied that he knew English. It was also stated by
hi mthat his signatures were obtained fraudulently on the pretext of signing
as a witness on the docurment by which his son-in-Iaw had purchased a house
site. That the total extent of the famly holding was 3.16 acres of |and. He
admtted that his son was residing separately for the last 3 to 4 years but
deni ed that he was retracting fromthe settlenment deed on the advise of his
son. That he was in the habit of drinking.

No ot her evidence was |ed by any of the parties.

The trial court believed the evidence of the respondent. It was
hel d that the respondent was taken to the Sub-Registrar’'s office to witness a
docunent whereas a deed of settlenent was got executed from him
Testinmony of PW2, the attesting witness was discarded. It was held that the
deposition of PW2 in fact supported the case put forth by the respondent to
the effect that the respondent was taken to the Sub-Registrar’s office to sign
as a witness. The trial court further held that since the property in dispute
was ancestral in nature, the respondent had no power/authority to nmake a gift
of a part of the ancestral property in favour of his daughters. The suit was
di smissed. The order of the trial court was affirnmed by the First Appellate
Court as well as by the High Court, aggrieved against which the present
appeal has been fil ed.

It is submtted by the counsel for the appellant that the findings
recorded by the courts below are wong on facts as well as in law. Finding
of fact regardi ng due execution of Exhibit A-1is vitiated due /to m sreadi ng
of the statenent of the attesting witness, PW2. ~That the father being the
Karta had the authority to make a gift of ancestral imovable property to a
reasonabl e extent out of the Joint Hindu Fam |y property in favour of his
daughters. That such authority of the father is recognised in old H ndu Text

Books as well as by the courts in recent tinmes. Counsel appearing for the
respondent has controverted the submi ssions nade by the counsel for the
appel | ant s. It was argued that there was no ni sreading of evidence and that

the finding recorded by the courts below on facts could not be interfered
with by this Court at this stage of the proceedings. The respondent had no
authority to make a gift of part of the ancestral imovable property and in
any case he could not have gifted the only residential house possessed by the
famly

The two points which arise for consideration in this appeal are:
(i) whet her the judgnent of the courts below are vitiated because
of the misreading of the evidence of PW2, the attesting wtness
to the settl enent deed;
(ii) whet her the gift/settlenment nade by the father in favour of his
marri ed daughters of a reasonabl e extent of immovable property
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out of the Joint H ndu Fam |y property is valid.

The trial court believed the evidence of the respondent and
di smissed the suit. For arriving at this conclusion the trial court held that if
the respondent had the intention of executing a deed of settlement in respect
of the suit property in favour of the appellants, then at |east he would have
taken his son Ramasany for affixing his signatures as a witness to the deed.
Since it was not done the docunent Exhibit A-1 could not be relied on. The
statement of PW2 was construed to mean as if he had stated that the
respondent was taken for affixing his signhatures as a witness on the date
when the settl ement deed, Exhibit A-1 was executed. W have carefully
perused the statenments nade by PW2 as well as DW1 and in our viewthe
trial court misread and nisconstrued the testinony of PW2. 1In the course
of cross-exam nation PW2 had stated as foll ows: -

"Only the defendant invited me for signing as wtness.

On the way CGovi ndasany was al so.invited while he was

found standi ng there\ 005\ 005\ 005.. Wile going towards the
Sub- Regi strar’s office, the Defendant saw and invited ne
to sign as wtness."

The trial court in his judgnent has m sconstrued the above
statenment and recorded the follow ng finding:-

"PW2 had given evidence that the Defendant was taken
for affixing signature as witness on the date when the
deed of settlenent exhibit Al was executed."

The trial court also held that:-
"I'f only the Defendant had executed the deed of
settlenent in respect of the suit property-in favour of his
daughters i.e. the Plaintiffs, he would have atl east taken
his son Ramasany for affixing his signature as wtness.
This factor is also not in consonance with the true nature
and bona fides of exhibit AL "

Fi ndi ng recorded by the trial court clearly shows that the court
m sread and m sconstrued the testinony of PW2. PW2 in his deposition
has clearly stated that he was invited by the respondent to be a witness. He
has no where stated that defendant (respondent herein) was taken for
af fixing signatures as a witness. |f respondent was to be a witness then there
was no need to ask PW2 and CGovi ndasany to acconpany the respondent or
for themto sign the docunent. He al so deposed that respondent affixed his
signatures on Exhibit Al after reading the sanme. ~That he (hinself) has
signed Exhibit Al as a witness. That he knew the respondent. Suggestion
put to himthat signatures of the respondent on Exhibit Al were obtained by
threat was denied. The trial court did not refer to this part of testinony of
PW2 at all. The question put to himin the cross- “exani nati on which has
been reproduced above wherein PW2 has stated that the respondent had
invited himfor signing as a witness has been read to himas if PW2 had
stated that the respondent was taken for affixing signhaturesas a witness to
sone docunents on the date when the deed of settlenent Exhibit A-1 was
executed. This is a clear misreading of the testinony of PWM2. The tria
court also failed to note that the evidence of respondent as DW1 | acked
total credibility especially in the light of his conduct in denying his signature
on the settlement deed, vakal atnana as well as on the sumopbns served on
him Projection made by the respondent in his testinony that the appellants
taki ng advantage of the fact that he was a drunkard got the settlenent deed,
Exhi bit A-1 signed fraudul ently cannot be accepted. Respondent took no
steps to get the settlenent deed cancell ed though, the appellants had been
living in the house for five years after the execution of the settlenent deed.
In his statement he does not say that he did not know about the execution of
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the settlement deed. Plea taken by himthat he was taken to the Sub-
Registrar’s office to be a witness to a sale deed by his son-in-law cannot be
accepted as it has not been proved on record that the respondent’s son-in-|aw
had in fact purchased any house site. Findings recorded by the trial court
and upheld by the First Appellate Court and the H gh Court based on

m sreadi ng of evidence are liable to be set aside. The findings recorded on

m sreadi ng of evidence being perverse cannot be sustained in | aw

Coning to the second point, the trial court held that since the
property was ancestral in nature, the respondent had no authority/power to
make a gift of a portion of the ancestral property in favour of his daughters.
In appeal the First Appellate Court accepted that the father could give away
a small portion of the ancestral property to his daughters out of the tota
hol ding of the famly property but since in this case the total extent of
property owned by the fam |y had not been proved it could not be held that
the property gifted by the father was of a reasonable portion of the tota
hol ding of the famly. The Hi gh Court affirned the finding recorded by the
First Appellate Court.

The Hi gh Court of Madras in a series of judgnents has taken
the view that father could nmake a gift within reasonable linmts of ancestra
i movabl e property to his daughter as a part of his noral obligation at the
time of her marriage or even thereafter.

In/Anivillah Sundararamaya vs. Cherla Seet hamma and
others [1911 (21) M.J 695], it was held that a small portion of the
ancestral imovable property could be given to the daughter at the tine of
her marriage or thereafter and such a gift would be a valid gift. |In this case
8 acres of ancestral imovabl e property out of 200 acres of |and possessed
by the famly were given in gift by the father to his daughter after her
marriage. Upholding the gift it was observed: -

"P. Narayana Murthi for 1st respondent:- The present case is
stronger than Kudutumma v. Narasi mhacharyulu, as it is the
father that has given the property and not the brothers. A gift
made to the son-in-1aw belongs alsoto the daughter \026 vide
Ghose’ s Hi ndu Law, 2nd Edn., p.313, Footnote. There is a text
of Wasa to that effect. Se CGhose, p.389, for translation; vide
p. 360 al so vice versa. A gift to the daughter woul d belong to
the son-in-law. If it is proper to make gifts at the tine of
marriage it would be equally proper if nade afterwards.

Though the texts do not require gifts to be made to daughters - at
the time of marriage, if nade they are not invalid. Churanon
Sahu v. CGopi Sahu referred to, where Mookerji J. approves of
Kudut amma v. Narasi mhacharyul u; Bachoo v. Mankuvar hai

The sane view was taken by the Madras H gh Court in Pugalia
Vettorammal and anot her vs. Vettor Goundan, [1912 (22) M.J 321]. In
this case it was held that a father could nake gift to a reasonabl e extent of
the ancestral imovable property to his daughter. G ft nade of 1/6th of the
total holding of the ancestral property was held to be a valid. The sane view
has | ater been taken by the Madras Hi gh Court in Deval aktun
Si t hamahal akshmamma and ot hers vs. Pamul pati Kot ayya and ot hers
[AIR 1936 (Madras) 825] and Karuppa Gounder and ot hers vs.
Pal ani ammal and others [1963 (1) M.J 86]. A Full Bench of Punjab &
Haryana H gh Court in The Conmi ssioner of Gft Tax vs. Tej Nath [1972
PLR (74) 1] and the H gh Court of Orissa in Tara Sabuani vs. Raghunath
[AIR 1963 Ori. 59] have al so taken the sane view

The powers of the father or the managi ng menber of the joint Hindu
famly vis-‘-vis coparcenary property have been sunmari sed i n paragraphs
225, 226 and 258 of Milla' s H ndu Law which reads: -

"225. Although sons acquire by birth rights equal to those of a

father in ancestral property both novabl e and i novabl e, the
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father has the power of naking within reasonable limts gifts of
ancestral novabl e property without the consent of his sons for
the purpose of perform ng 'indi spensable acts of duty, and for
pur poses prescribed by texts of law, as gifts through affection
support of the fanmily, relief fromdistress and so forth’.

226. A Hindu father or other managi ng menber has power to

nake a gift within reasonable limts of ancestral i movable
property for 'pious purposes’. However, the alienation nust be
by an act inter vivos and not by will. A nmenber of a joint

fam |y cannot dispose of by will a portion of the property even
for charitable purposes and even if the portion bears a snal
proportion to the entire estate. However, now see section 30 of
the Hi ndu Succession Act, 1956.

258. (1) According to Mtakshara law as applied in all the
States, no coparcener can dispose of his undivided interest in
coparcenary property by gift. Such transaction being void

al toget her, there is no estoppel or other kind of personal bar
whi ch precludes the donor from asserting his right to recover
the transferred property. ~He nmay, however, make a gift of his
interest with the consent of the other coparceners.

(2) As to disposition by will after the com ng into operation of
the Hi ndu Succession Act, 1956, see section 30 of the Act."

Conbi ned readi ng of these paragraphs shows that the position
in Hndu law is that whereas the father has the power to gift ancestra
novabl es within reasonable limts, he has no such power with regard to the
ancestral imovabl e property or coparcenary property. He can, however
nake a gift within reasonable limts of ancestral imovable property for
"pi ous purposes". However, the alienation nust be by an act inter vivos,
and not by wll. This Court has extended the rule'in paragraph 226 and hel d
that the father was conmpetent to nmake a gift of imovable property to a
daughter, if the gift is of reasonabl e extent having regard to the properties
held by the famly.

This Court considered the question of extended neaning given
i n nunerous decisions for "pious purposes" in Kam a Devi vs. Bachul a
GQupta [ 1957 SCR 452]. In the said case a H ndu widow in fulfilnment of an
ante-nupti al prom se made on the occasion of the settlement of the terns of
marri age of her daughter, executed a registered deed of gift in respect of 4
houses allotted to her share in a partition decree, in favour of her daughter as
her marriage dowy, after two years of her marriage. The partition decree
had given her the right to the inconme fromproperty but she had no right to
part with the corpus of the property to the prejudice of the reversioners. Her
step sons brought a suit for declaration that the deed of gift was void and
i noperative and could not bind the reversioners.! The trial court and the Hi gh
Court dismssed the suit holding that the gift was not valid. ' This Court
accepted the appeal and held that the gift made in favour of the daughter was
valid in law and bi nding on the reversioners.

Thi s point was again exanmined in depth by this Court in
Guramma Bhr at ar Chanbasappa Deshrmukh and anot her vs. Ml appa
1964 (4) SCR 497 and it was held: -
"The | egal position nay be sumari zed thus: The Hi ndu | aw
texts conferred a right upon a daughter or a sister, as the case
may be, to have a share in the famly property at the tinme of
partition. That right was |lost by efflux of tine. But it becane
crystallized into a noral obligation. The father or his
representative can nmake a valid gift, by way of reasonable
provi sion for the nmai ntenance of the daughter, regard bei ng had
to the financial and other relevant circunstances of the famly.
By custom or by conveni ence, such gifts are nade at the tine of
marriage, but the right of the father or his representative to
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make such a gift is not confined to the marriage occasion. It is
a noral obligation and it continues to subsist till it is

di scharged. Marriage is only a customary occasi on for such a
gift. But the obligation can be discharged at any tinme, either
during the lifetine of the father or thereafter. It is not possible
to lay down a hard and fast rule, prescribing the quantitative
limts of such a gift as that would depend on the facts of each
case and it can only be decided by Courts, regard being had to
the overall picture of the extent of the family estate, the nunber
of daughters to be provided for and other paranount charges

and other simlar circunstances. |If the father is within his
rights to nake a gift of a reasonable extent of the famly
property for the mai ntenance of a daughter, it cannot be said

that the said gift nust be made only by one docunent or only at

a single point of time. The wvalidity or the reasonabl eness of a
gi ft does not depend upon the plurality of documents but on the
power of the father to nake a gift and the reasonabl eness of the
gift somade. |f once the power is granted and the

reasonabl eness of the gift is not disputed, the fact that two gift
deeds wer'e executed instead of one, cannot nmake the gift

anythel ess a valid one." (Enphasis supplied)

Ext ended mneani ng given to the words "pious purposes”
enabling the father to make a gift of ancestral inmmovable property
within reasonable limts to a daughter has not been extended to the
gifts made in favour of other female menbers of the fanmily. Rather it
has been hel d that husband coul d not make any such gift of ancestra
property to his wife out of affection on the principle of "pious
pur poses”. Ref erence may be made to Anmat hayee Ammal &

Anot her vs. Kumaresan & Qthers [1967 (1) SCR 353]. It was

observed 'we see no reason to extend the scope of words "pious

pur poses" beyond what has al ready been done in the two decisions of
this Court’ and rejected the contention that a husband coul d nake any
such gift of ancestral property to his wife out of affection on the
principle of pious purposes.

On the authority of the judgenents referred to above it can
safely be held that a father can nmake a gift of ancestral inmmovable property
within reasonable linmits, keeping in view, the total extent of the property
held by the family in favour of his daughter at the tinme of her narriage or
even long after her nmarriage.

The only other point, which remains for consideration, is as to
whet her a gift made in favour of the appellants was within the reasonabl e
limts, keeping in view, the total holding of the famly. The total property
held by the famly was 3.16 acres. 12 cents woul d be approxi mately 1/26th
share of the total holding. The share of each daughter would cone to 1/52nd
or 1/26th share of the total holding of the famly which cannot be held to be
ei t her unreasonabl e or excessive under any circunstances. Question as to
whet her a particular gift is within reasonable linmts or not has to be judged
according to the status of the fanmily at the tine of making a gift, the extent
of the imovable property owned by the famly and the extent of property
gi fted. No hard and fast rule prescribing quantitative limts of such a gift
can be laid down. The answer to such a question would vary fromfamly to
famly

This apart, the question of reasonabl eness or otherw se of the gift

made has to be assessed vis-‘-vis the total value of the property held by the
famly. Sinply because the gifted property is a house, it cannot be held that
the gift made was not within the reasonable limts. As stated earlier, it
woul d depend upon a nunber of factors such as the status of the fanily, the
total value of the property held by the famly and the value of the gifted
property and so on. It is basically a question of fact. However, on facts, if
is found that the gift was not within reasonable limts, such a gift would not

it
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be upheld. It was for the respondent to plead and prove that the gift made by
the father was excessive or unreasonable, keeping in view, the total holding

of the famly. |In the absence of any pleadings or proof on these points, it
cannot be held that the gift nmade in this case was not within the reasonable
l[imts of the property held by the famly. The respondent has failed to plead
and prove that the gift nmade was to unreasonabl e extent, keeping in view,

the total holding of the famly. The first appellate court and the H gh Court,
thus, erred in non-suiting the appellants on this account.

For the reasons stated above we accept the appeal, set aside the
judgrments and the decrees passed by the courts below It is held that the
respondent had the capacity to nake a gift to a reasonable extent of ancestra
i movabl e property in favour of his daughters. The gift was not vitiated by
fraud or msrepresentation.. The appellants are held to be the absolute
owners of the suit property and the respondent is injuncted frominterfering
with the peaceful possession and enjoynment of the suit property by the
appel | ant perpetually. Parties shall bear their own costs.




