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CASE NO. :
Appeal (civil) 2754 of 2002

PETI TI ONER
Chairman & MD., NT.P.C Ltd.

RESPONDENT:
Ms. Reshm Constructions, Builders & Contractors

DATE OF JUDGVENT: 05/01/2004

BENCH
CJlI & S.B. Sinha.

JUDGVENT:
JUDGMENT

V.N. KHARE, QJI.

Thi s appeal which arises out of a judgnent and order dated
23-11-2001 passed by the H gh Court of Kerala at Ernakul amrevol ves
round the question as to whether an arbitration clause in a
contract agreenent 'survives despite purported satisfaction thereof.

The parties to this appeal entered into an agreenent for a
project at Kayankullam Upon conpl etion of the work the respondent
herein submtted final bill which was allegedly not accepted by the
appel | ant, whereafter  they thensel ves prepared the final bill and
forwarded the sane along with-a printed format being a "No Demand
Certificate". The said "No Denmand Certificate" was signed by
the respondent herein which is in the follow ng terns:

NO DEMAND CERTI FI CATE

Nanme of package : Earth filling in Tenporary
Township Part \026 |
Letter of award : LOA No. KYM CS/89/022/ NI T-

005/ LOA- 065 dated 19.3.90

Nane of the Contractor : Reshm  Construction, T.C. 4/1298,
Kest on Road, Kowdiar, P.Q Tr|vandrun1\026 3

1. This is to certify that we have received-all paynent in
full and final settlenent of the supplied and services

rendered and/ or all work performed by us in respect of

the above referred LOA/ Contract and we have no ot her

cl ai 8 what soever final or otherw se outstandi ng agai nst

NTPC. We further confirmthat we shall have no clainf

demands in future in respect of this contract of

what soever nature, final or otherw se."

2. We woul d now request you to please rel ease our security
deposit/ contract performance Guarant ee.

However, on the sane day a letter dated 20-12-1990 was
witten by the respondent to the appellant stating:

"W have conpl eted the aforenentioned work

i n the Kayankul am Super Thernmal Power
Project’s tenmporary township area at
Nangi ar kul angara by the end of Novenber 1990
itself. W had submitted a pre-final bil
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in Novenber itself but the authorities
denied the bill and insisted final bill

But when the alleged final bill was prepared
the authorities insisted that a "No Dermand
Certificate" should be executed by us in
favour of the Corporation. They served us
with a printed specinmen of the docunent and
insisted that it should be typed in our own
| etterhead and submitted to the NT.P.C. W
refused to subnmit such a docunent.

But the authorities of N.T.P.C. threatened
that unless and until we execute the said

docunent in favour of the Corporation, the
N. T.P.C. would not effect paynment of our

bill. Mre than six 1akhs of Rupees is
pendi ng for paynment vide the alleged fina
bill. e have incurred huge | osses in the

execution of the work purely due to the

| at ches and | apses of the corporation. More
over | akhs and | akhs of rupees has to be
paid to our Bankers, creditors suppliers,
wor kers, truck owners-etc. etc. Under such
a situation we have no other way other than
budging to the coercion of the authorities
of NT.P.C. Itd. to get whatever they give
nerely for the necessity of our survival.
We have to conply with the instructions of
authorities of NNT.P.C. Ltd. out of our

hel pl essness in order to receive paynent.
Hence this letter.

The certificates, undertakings, etc. as
af oresai d have been executed w t hout
prejudice to our rights and clains

what soever on account of the alleged fina
bill.

The noney invested in the work conprises

| oans fromthe Federal Bank Ltd., private
financiers, etc. as well the Firm s own
funds. Those additional suns raised by

| oans have to be paid to the Bank
financiers, etc. hence under duress,
coerction and under undue influence we are
signing the bill and execute such docunents
as aforesaid to receive payment. Under such
coercive circunstances the alleged fina

bill cannot be constructed as final bill

We are signing the alleged final bill under
coerction, under undue influence and under
protest only wi thout prejudice to our rights
and cl ai ms what soever. There is no accord
and satisfaction between the contracting
parties.

You are therefore requested to kindly pass
the final bill incorporating all the
nmeasurenents of the itens such as sinkage,
in and under water execution of works,
conpensation for suspension of works,

rei mbursement of cost escalation due to
price hi ke of petrol eum products, cost of
idling, enhanced rates for quantities
execut ed beyond the contractual period,
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market rate for excess quantities, extra
additional itens etc. besides the | osses and
danages by way of idling of tools and

pl ants, worknen, staff, establishment costs,
capital outlay, interest etc. as per
actuals. W hope and request that your
goodsel f may do the needful in the matter."

[ Enphasi s suppl i ed]

The respondent thereafter invoked the arbitration clause by

reason of a letter through his advocate dated 21.12.91 wherein the
clai s under several heads as enunerated in clause (a) to (p)
thereof. Therein a request was nade to refer all the disputes and
differences to a sole arbitrator for adjudication with a direction
to make and publish the award within the statutory period

The appel llant herein thereafter discussed the matter at the
conpany |l evel -and in its proceedings it was recorded:

"4.0 I'n_case of Ms. Reshm Constructions,
Trivandrum Kerala (1(c) above) and Ms. C. S
Prakash, (1(d) above) of Perunbavoor,

Keral a, the total paynent for the works done
were effected, the/final bills have been
settled without protest and the no-dues
certificate in the standard proforma have
been subnitted by the contractors.

5.0 To seek legal opinion inthe matter, we
have approached M. B.S. Krishnan, a |eading
advocate from Cochin. On detailed study of
the clains of the agenci es and consi dering

| egal conditions, the advocate has advi sed
us to appoint arbitrator/s nom nated by CMVD
of NTPC, inmmediately. Accordingly our
advocate has witten suitable replies to the
contractor’s advocate Shri NT John, of
Trivandrum infornmng themthat they wll
hear from NTPC regardi ng appoi nt ment. of an
arbitrator in ternms of the contract

condi tions.

6.0 Submitted to appoint arbitrator/s for
the four contract packages at para 1.0
above, please."

The appel l ant thereafter by its letter dated 13th February,
1992 replied thereto stating:
"My client acting upon the notice, though
defective, takes it that all your clains are
di sputed ones and hence are to be resol ved
by Arbitration. Please note that the
reference to arbitrati on does not mean that
there is adnmission that the disputes are
arbitrable. Many of the clains raised are
beyond the terns of the contract and the
Arbitrator will have not jurisidiction to
deal with them This is a matter which has
to be taken up later and not at the stage of
appoi ntnent of an Arbitrator.

As appointing authority, my client
refrains fromconmenting upon in any manner
on the nerits or otherw se of the disputes
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whi ch your notice has set out.

It may be noticed that your client has
already taken the final bill and has issued
"no dues’ certificate. This is not nerely
accord and satisfaction, but bringing the
contract to an end.

Your client will hear fromny client as
regards the appointment of the Arbitrator in
terns of the contract conditions shortly."

[ Enphasi s suppl i ed]

A purported correction in the said notice was issued by the
advocate of the appellant stating:

"Sub: Correction'in the notice is issued by
way of Reply noticeis signed on behal f of
M's. Rashm Constructions, Trivandrum\O026 reg.

Ref: My Regd. Notice No. P3-GL/92/582 dt.
13. 2. 92.

Under instructions fromny clients, the
Chai rman & Managing Director, Nationa
Ther mal Power Corporation Ltd. NTPC Bhavan,
New Del hi \ 026 110 003, | issue the follow ng
noti ce:

In the reply notice issued by ne under
reference nunber cited above, it was stated
that the notice issued by you on behalf of
your clients Ms. Rashm Constructions,
Trivandrum was returned since it-was not
signed by you and that the notice is sent
back as the sane was signed on your behalf
by your client. On scrutiny | find that the
notice is returned by you after the sane is
signed by you and not by your client on your
behal f. | n paragraph 2 of the reply noti ce,
| stated that the notice is defective. It
was so stated because of the m staken
i npression that the notice is signed by your

client and not by you. | stated that the
m stake is in advert at and the sanme is
regretted. | would like to bring to your

noti ce one nmore fact which was omtted to be
stated in the reply notice sent earlier. |
have already stated that your client has

i ssued 'no dues’ certificate. The fina
bill is accepted by your client wthout any
protest. This is further foll owed up by
your client receiving the security deposit
rel eased on 21.1.92; that is after the
expiry of the stipulated period reckoned
fromthe date when the contract cane to an
end.

In all other respects the reply notice
earlier sent stands."

The respondent herein filed an application under Section 20
of the Arbitration Act, 1940 before the Hon’ bl e Subordinate Judge’s
Court Mavelikkara and in terns of a judgnment and order dated
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30.6.1994 the said application was dism ssed. Aggrieved, the
respondent herein preferred an appeal before the H gh Court of
Keral a which was all owed by reason of the inmpugned order

M. Bhatt, the | earned counsel appearing on behalf of the
appel l ant urged that as the contract itself cane to an end upon
execution of the "No Demand Certificate” and together with the
sanme the arbitration clause al so perished. |n support of the said
contention, reliance has been placed on Ms. P.K Rammiah and
Conpany Vs. Chairnman & Managi ng Director, National Thermal Power
Corpn. [1994 Supp (3) SCC 126] and Nathani Steels Ltd. Vs.
Associ ated Constructions [1995 Supp (3) SCC 324].

M. Bhatt further urged that as in its application under
Section 20 of the Arbitration Act, the respondent did not raise a
pl ea that they had been coerced to submit the "No Denand
Certificate", the Hi gh Court conmitted a manifest error in passing
the i nmpugned j udgnent.

The | earned counsel appearing on behalf of the respondent, on
the other hand, subnitted that in the facts and circunstances of
the case neither any new contract has come into being nor there was
any accord and satisfaction of the contract agreenent.

The | earned counsel appearing on behal f of the respondent
al so contended that despite comng to an end of the contract, the
arbitration clause survives and all questions arising out of or in
relation to the execution of the contract are referable to
arbitration. Reliiance in this connection has been placed on
Danodar Valley Vs. K K Kar [(1974) 1 SCC 141], Ms. Bharat Heavy
Electricals Limted Vs. Ms. Amar Nath Bhan Prakash [(1982) 1 SCC
625], Union of India and Another Vs. Ms. L.K Ahuja and Co.
[(1988) 3 SCC 76] and Jayesh Engi neering Wrks Vs. New I ndi a
Assurance Co. Ltd. [(2000) 10 SCC 178].

On the argunents of |earned counsel for the parties, the
guestions that arise for our consideration are:

(i) Whet her after the contract cones to an end by conpl etion
of the contract work and acceptance of ‘the final bill in

full and final satisfaction and after issuing a No Demand
Certificate by the contractor, can any party to the

contract raise any dispute for reference to arbitration?

(ii) Whet her in view of letter dated 20.12.1990 sent by the
respondent contractor the arbitration clause contained in

the agreenment can be invoked ?

(iii) VWhet her the arbitration clause in the agreement has
peri shed with the contract?

In this context it is relevant to refer the arbitration cl ause
contained in the agreenent which runs as under

"56. Except where otherwi se provided for in
the contract all questions and disputes
relating to the nmeani ng of the

speci fications, designs, draw ng and
instructions herein before nentioned and as
to the quality of workmanship or materials
used on the work or as to any other
guestion, claim right, matter or thing
what soever in any way arising out of or
relating to the contract, designs draw ng,
specifications, estimates, instructions,
orders or these conditions or otherw se
concerning the works; or the execution or
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failure to execute the sane whether arising
during the progress of the work or after the
conpl eti on or abandonnent thereof shall be
referred to the sole arbitration of the
General Manager of National Thermal Power
Corporation Ltd.; and if the General Manager
is unable or unwilling to act: to the sole
arbitrati on of sone other person appointed
by the Chairman and Managing Director;

Nati onal Thermal Power Corporation Ltd.
willing to act as such arbitrator. There
will be no objection if the arbitrator so
appointed is an enpl oyee of National Thernma
Power Corporation Ltd. and that he had to
deal with the matters to which the contract
relates and that in the course his duties as
such he had expressed views on all or any of
the matters in dispute or difference. The
arbitrator towhomthe matter is originally
referred 'being transferred or vacating his
of fice or -being unable to act for any reason
as aforesaid should act as arbitrator and if
for any reason, that is not possible; the
matter is not to be referred to arbitration
at all.

Subj ect as aforesaid the provision of the
Arbitration Act, 1940 or any statutory

nodi fication or reenactnent thereof and the
rul es made thereunder and for the tine being
in force shall apply to the arbitration
proceedi ng under this clause.

It is atermof the contract that the party
i nvoki ng arbitration shall specify the

di sputes or disputes to be referredto
arbitration under this clause together with
the anount or ampunts clained in respect of
each such dispute.

The arbitrator(s) may fromtime to time with
consent of the parties enlarge the tinme, for
maki ng and publishing the award.

The work under the Contract shall, if
reasonabl e possi bl e, continue during the
arbitration proceedi ngs and no payment due
or payable to the Contractor shall be

wi t hhel d on account of such proceedings.

The Arbitrator shall be deened to have
entered on the reference on the date he

i ssues notice to both the parties fixing the
date of the first hearing.

The Arbitrator shall give a separate award
in respect of each dispute or difference
referred to him

The venue of arbitration shall be such place
as may be fixed by the Arbitrator in his
sol e discretion.

The award of the arbitrator shall be final
concl usive and binding on the all parties to
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this contract.

The cost of arbitration shall be borne by
the parties to the dispute, as may be
deci ded by the arbitrator (s).

In the event of disputes or differences

ari sing between one public sector enterprise
and a CGovt. Departnment or between two public
sector enterprises the above stipul ations
shal |l not apply, the provisions of B.P.E.

O fice Menorandum No. BPE/ GL- 001/ 76/ MAN 2
(110-75-BPE(GW 1) dated 1st January 1976 or
its amendments for arbitration shall be
applicable."

Clause 52 of the agreenent reads as foll ows:

"52. The final-bill shall be submtted by
the contractor within three nonths of

physi cal compl etion of the works. No
further clainms shall” be nade by the
contractor after subm ssion of the fina

bill and these shall be deemed to have been
wai ved and extingui shed. Paynent of those
items of the bill in respect of whichthere
is no dispute and of items in dispute, for
guantities and at rates as approved by

Engi neer-in-Charge, shall be nade within the
peri od specified hereunder, the period being
reckoned fromthe date of receipt of the
bill by the Engi neer-in-Charge:

(a) Contract ampunt not exceeding Rs. 5
| akhs \ 026Four nont hs.
(b) Contract Anmpunt exceeding Rs. 5

| akhs V026 Si x nont hs.

After payment of the ampunt of the fina
bills payabl e as aforesai d has been nuade,
the Contractor may if he so desires,
reconsi der his position in respect of the
di sputed portion of the final bill and if he
fails to do so within 90 days, his disputed
claimshall be dealt with as provided in
contract."
[ Enphasi s suppl i ed]

The issues are required to be determ ned having regard to the
facts as which arise for consideration whether by reason of the
act of the parties the old contract was substituted by a new
contract. Only in the event a new contract cane into being, the
arbitrati on agreenent cannot be invoked.

I n Danmpbdar Vall ey Corporation vs. K K Kar [(1974) 1 SCC
141],this Court held:
"It appears to us that the question whether
there has been a full and final settlenment
of a claimunder the contract is itself a
di spute arising 'upon’ or 'in relation to’
or 'in connection with’ the contract. These
words are wi de enough to cover the dispute
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sought to be referred.™

Normal Iy, an accord and satisfaction by itself would not
affect the arbitration clause but if the dispute is that the
contract itself does not subsist, the question of invoking the
arbitration clause may not arise. But in the event it be held that
the contract survives, recourse to the arbitration clause may be
taken. [See Union of India Vs. Kishorilal Gupta (AIR 1959 SC 1362)
and Maj hati Jute MIls Vs. Khvalirsa (AR 1968 SC 522).

In Bharat Heavy Electricals Limted (supra) this Court
observed that whether there was discharge of the contract by accord
and satisfaction or not i's a dispute arising out of a contract and
is liable to be referred to arbitration

Yet again in L.K _Ahuja (supra) Sabyasachi Mukharji, J., as
the | earned Chief Justice then was, |aid down the ingredients of
Section 20 of the Arbitration Act stating:

6. It appears that these questions were

di scussed in the decision of the Calcutta
H gh Court in Jiwnani Engineering Wrks Pvt.
Ltd. v. Union of India [AIR 1978 Cal 228]
where one of us (Sabyasachi- Mikharji, J.)
was a party and whi ch held after discussing
all these authorities that the question
whet her the clai msought to be rai sed was
barred by limtation or not, was not

rel evant for an order under Section 20 of
the Act. Therefore, there are to aspects.
One is whether the claimnade - inthe
arbitration is barred by |imtation under
the relevant provisions of the Limtation
Act and secondly, whether the claimnade for
application under Section 20 is barred. In
order to be a valid claimfor reference
under Section 20 of the Arbitration-Act,
1940, it is necessary that there should be
an arbitration agreenent and secondly

di fferences nust arise to which the
agreement in question applied and, thirdly,
that must be within tinme as stipulated.in
Section 20 of the Act.

It was held that having regard to the fact that the existence
of an arbitration agreenent was not denied and there had been an
assertion of claimand denial thereof, the matter would be
arbitrable. It was observed
In order to be entitled to ask for a
ref erence under Section 20 of the Act, there
nmust be an entitlenent to noney and a
di fference or dispute in respect of the
same. It is true that on conpletion of the
work, right to get paynent would normally
arise and it is also true that on settl enment
of the final bill, the right to get further
paynment get weakened but the clai msubsists
and whether it does subsist, is a matter
which is arbitrable.

[ Enphasi s suppl i ed]

Thi s aspect of the matter has al so been considered in Jayesh
Engi neerng Works (supra) wherein following L. K. Ahuja (supra) it
was hel d:
"Whet her any amount is due to be paid and
how far the clai mnade by the appellant is
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tenable are matters to be considered by the
arbitrator. |In fact, whether the contract
has been fully worked out and whet her the
paynments have been made in full and fina
settlenent are questions to be considered by
the arbitrator when there is a dispute
regardi ng the sane."

In Ms. P.K Ramai ah and Conpany (supra) the amount was
recei ved unconditionally. The full and final satisfaction was
acknow edged by a separate receipt in witing. |In that situation
the follow ng finding was recorded

"Thus there is accord and satisfaction by
final settlenment of theclains. The
subsequent allegation of coercion is an
afterthought and a devise to get over the
settl enent of the dispute, acceptance of the
payment and recei pt-voluntarily given."

We, however, may observe that the quotation from Russell on
Arbitration may not be apt inasnmuch as at the stage of reference
what woul d be a good defence is not a matter to be taken into
consi der ati on.

Yet again in /Nathani Steels Ltd. (supra) the disputes and
di fferences were amicably settled by and between the parties and in
that view of the matter it was held that unless and until the
statenent is set aside, the arbitration clause cannot be invoked.
Such is not the position here.

The appel |l ant herein did not raise a question that there has
been a novation of contract. The conduct of the parties as
evidenced in their letters, as noticed hereinbefore, clearly go to
show that not only the final bill submitted by the respondent was
rej ected but another final bill was prepared with a printed format
that a "No Demand Certificate" has been executed as other fina
bill would not be paid. The respondent herein, as noticed
herei nbefore, categorically stated in its letter dated 20.12.1990
that as to under what circunstances they were conpelled to sign.the

said printed letter. 1t appeares fromthe appendi x appended to
the judgnent of the learned Trial Judge that the said |letter was
filed even before the trial court. It is, therefore, not a case

whet her the respondent’s assertion of "under influence or coercion"
can be said to have been taken by way of an-afterthought.

Even when rights and obligations of the parties are worked
out the contract does not come to an end inter ‘alia for the purpose
of determ nation of the disputes arising thereunder, -and, thus,
the arbitration agreenent can be invoked. Although it may not be
strictly in place but we cannot shut our eyes to the ground reality
that in the cases where a contractor has made huge investnent, he
cannot afford not to take fromthe enployer the anount under the
bills, for various reasons which may include di scharge of his
liability towards the banks, financial institutions and other
persons. In such a situation, the public sector undertakings would
have an upper hand. They would not ordinarily rel ease the noney
unless a 'No Denmand Certificate' is signed. Each case, therefore,
is required to be considered on its own facts.

Further, necessitas non habet |legemis an old age maxi m whi ch
neans necessity knows no law. A person nmay sonetines have to
succunmb to the pressure of other party to the bargain who is on a
stronger position.
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We nmay, however, hasten to add that such a case has to be
nmade out and proved before the Arbitrator for obtaining an award.

At this stage, the Court, however, will only be concerned
with the question whether triable issues have been raised which are
required to be determ ned by the Arbitrators.

Circunst ances | eading to passing an order by the courts of
law directing the parties to get their disputes deterni ned by
donmestic tribunal selected by themhaving regard to the
correspondences exchanged between the solicitors cane up for
consi deration in Goodman Vs. Wnchester and Alton Ry [(1984) 3 Al
ER 594] wherein it was held:

"As | have already recounted, the
plaintiff’'s solicitor may have had in mnd
that if there were-an arbitration cl ause
various matters coul d be sorted out cheaply
and quickly under it. There is no evidence,
in my judgnent, that when he drafted the
terms of the arbitration clause he had in
mnd that it would not apply to a
repudi ati on of the contract by the
defendants. He is a solicitor; he is
clearly an experienced solicitor; and he
shoul d have appreciated (and | feel certain
he did) that the arbitration clause which he
drafted, and which was accepted by the

def endants, woul d cover every aspect of the
contract, including repudiation. ~ But, apart
altogether fromwhat the plaintiff’'s
solicitor had in mind, there is no evidence
at all as to what the defendant conpany had
in mnd when it agreed to accept the
arbitration clause, and it was wong, in ny
judgrment, for the Judge to say that neither
party had in nmind that it would apply to the
sunmary dismssal of the plaintiff. It
follows, therefore, that at the very

begi nni ng of his judgnent the judge

m sdirected hinmself as to the construction
of the arbitration clause and what it was
mended to deal with."

Even correspondences marked as wi t hout prejudi ce nay have to
be interpreted differently in different situations.

What woul d be the effect of wi thout prejudice offer has been
considered in Cutts Vs. Head and Another [(1984) 2 W.R 349] wherein
Oiver L.J. speaking for the Court of Appeals held:

"In the end, | think that the question of
what neaning is given to the words "without
prejudice" is a matter of interpretation
whi ch i s capable of variation according to
usage in the profession. It seenms to be
that, no issue of public policy being

i nvol ved, it would be wong to say that the
words were given a neaning in 1889 which

i si mutabl e ever after, bearing in mnd that
the precise question with which we are
concerned in this case did not arise in

Wal ker v. WIlsher, 23 QB.D. 335, and the
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court did not deal with it. | think that
the wi de body of practice which undoubtedly
exi sts nust be treated as indicating that
the nmeaning to be given to the words is
altered if the offer contains the
reservation relating to the use of the offer
inrelation to costs."

Yet again in Rush & Tonpkins Ltd. Vs. Geater London Council
and Another [(1988) 1 Al ER 549]:

"The rul e which gives the protection of
privilege to 'w thout prejudice
correspondence 'depends partly on public
policy, nanmely the needto facilitate
conprom se, and partly on “inplied
agreement’ as Parker LJ stated in South
Shropshire DC v _Anps [1987] 1 Al ER 340 at
343, [1986] 1 WR 1271 at 1277. The nature
of the inplied agreenent nust depend on the
meani ng which is conventionally attached to
the phrase ’'w thout prejudice”. The classic
definition of the phrase is contained in the
judgnment of Lindley LJ in Wal ker v. WIsher
(1889) 23 BD 335 at 337:

"What is the neaning of the words "w thout
prejudice"? | think they nmean without
prejudice to the position of the witer of
the letter if the terns he proposes are not
accepted. |If the terns proposed in the
letter are accepted a conplete contract is
established, and the letter, although
witten without prejudice, operates to alter
the old state of things and to establish a
new one.’

Al t hough this definition was not necessary
for the facts of that particular case and
was therefore strictly obiter, it was
expressly approved by this court in Tomin v
St andard Tel ephones and Cables Ltd. [1969] 3
Al ER 201 at 204, 205, [1969] 1 WR 1378 at
1383, 1385 per Danckwerts LJ and Ornrod J.
(Al't hough he dissented in the result, on
this point Onrod J agreed with the
majority.) The definition was further cited
wi th approval by both Aiver and Fox LJJ in
this court in Cutts v. Head [1984] 1 All ER
597 at 603, 610, [1984] Ch. 290 at 303, 313.
In our judgnent, it may be taken as an
accurate statenent of the neaning of
"without prejudice’, if that phrase be used
wi thout nore. It is open to the parties to
the correspondence to give the phrase a
sonewhat different neaning, e.g. where they
reserve the right to bring an offer nade
"without prejudice’ to the attention of the
court on the question of costs if the offer
be not accepted (See Cutts v. Head) but

subj ect to any such nodification as may be
agreed between the parties, that is the
neani ng of the phrase. |In particular

subj ect to any such nodification, the
parties nust be taken to have intended and
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agreed that the privilege will cease if and
when the negotiations ’'without prejudice
come to fruition in a concluded agreenent."

Meani ng the words "w t hout prejudice" come up for
consi deration before this Court in Superintendent (Tech. 1) Centra
Excise, |.D.D. Jabal pur and Gthers Vs. Pratap Rai [(1978) 3 SCC
113] wherein it has been hel d:

"The Appellate Collector has clearly used
the words "wi thout prejudice" which also

i ndicate that the order of the Collector was
not final and irrevocable.. The term
"wi t hout prejduce" has been defined in

Bl ack’ s Law Dictionary as foll ows:

VWere an of fer or adm ssion is made 'w thout
prejduce’, or a motion is defined or a bil
in equity dismssed ' wthout prejudice’, it
is meant ‘as-a declaration that no rights or
privileges of the party concerned are to be
consi dered as thereby waived or |ost, except
in so far as may be expressly conceded or
deci ded. See, also D snmissal Wthout

Prej udi ce

Similarly, in Wiarton' s Law Lexicon the
author while interpreting the term”without
prejudi ce’ observed as foll ows:

The words inport an understanding that if
the negotiation fails, nothing that has
passed shall be taken advantage of
thereafter; so, if a defendant offers,
"without prejudice’, to pay half the claim
the plaintiff must not only rely on-the

of fer as an admi ssion of his having a right
to sone paynment.

The rule is that nothing witten or said

"wi thout prejudice’ can be considered at the
trial without the consent of both parties \026
not even by a Judge in determ ning whet her

or not there is good cause for depriving a
successful litigant of costs \005. The word is
al so frequently used w thout the foregoing
inmplications in statutes and inter partes to
exclude or save transactions, acts and

rights fromthe consequences of a stated
proposition and so as to nmean ' not

affecting’, 'saving' or 'excepting’

In short, therefore, the inplication of
the term’without prejudice’ neans (1) that
the cause or the matter has not been deci ded
on nerits, (2) that fresh proceedings
according to | aw were not barred."

The appellant has in its letter dated 20th Decenber, 1990
has used the term’ 'w thout prejudice’. |t has explained the
situation under which the amunt under the 'No Dermand Certificate’
had to be signed. The question may have to be considered fromthat
angle. Furthernore, the question as to whether the respondent has
wai ved its contractual right to receive the anpunt or is otherw se




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 13 of 14

est oppel from pleading otherwise will itself be a fact which has to
be determ ned by the arbitral tribunal

In Hal shury’s Laws of England, 4th Edition, Vol.16
(Rei ssue) para 957 at page 844 it is stated:

"On the principle that a person may not
approbate and reprobate a special species of
est oppel has arisen. The principle that a
person may not approbate and reprobate
express two propositions:

(1) That the person in question, having a choice
bet ween two courses of conduct is to be

treated as having made an el ection from

whi ch he cannot resile.

(2) That he will be regarded, in general at any
rate, as having so el ected unless he has

taken a benefit under or arising out of

the course of conduct, which he has first

pursued and wi th which his subsequent

conduct is inconsistent."

In Anmerican Jurisprudence, 2nd Edition, Volunme 28, 1966,
Page 677-680 it is stated:
"Estoppel by the acceptance of benefits:

Est oppel is frequently based upon the
acceptance and retention, by one-having
know edge or notice of the facts, of
benefits froma transaction, contract,
i nstrunent, regul ati on which he m ght have
rejected or contested. This doctrine’is
obviously a branch of the rul e against
assum ng i nconsi stent positions.

As a general principle, one who know ngly
accepts the benefits of a contract or
conveyance is estopped to deny the validity
or binding effect on himof such contract or
conveyance.

This rule has to be applied to do equity and
nust not be applied in such a manner as to
violate the principles of right and good
consci ence. "

The fact situation in the present case, would | ead to the
conclusion that the arbitration agreenent subsists because:

(1) Di sputes as regard final bill arose prior to its
acceptance thereof in view the fact that the same was

prepared by the respondent but was not agreed upon in.its
entirety by the appellant herein

(ii) The appel | ant has not pl eaded that upon subm ssion of the
final bill by the respondent herein any negotiation or

settlenent took place as a result whereof the final bill,

as prepared by the appellant, was accepted by the

respondent unequi vocally and w t hout any reservation

therefor;

(iii) The respondent herein i mmediately after receiving the
paynment of the final bill, |odged its protest and

reiterated its clains.

(iv) Interpretation and/or application of clause 52 of the

agreement woul d constitute a dispute which would fall for
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consi deration of the arbitrator.

(v) The effect of the correspondences between the parties
woul d have to be determi ned by the arbitrator,

particularly as regard the claimof the respondent that

the final bill was accepted by it w thout prejudice.

(vi) The appel | ant never nmade out a case that any novation of
the contract agreenent took place or the the contract

agreenment was substituted by a new agreement. Only in the
event, a case of creation of new agreenent is nade out the
guestion of challenging the sane by the respondent would

have ari sen.

(vii) The conduct of the appellant would show that on receipt of
the notice of the respondent through its advocate dated
21.12.1991 the sane was not rejected outright but

exi stence of disputes was accepted and the matter was

sought to be referred to the arbitration.

(viii) ~Only when the clarificatory letter was issued the plea
of settlement of final bill was raised.

(ix) The finding of the High Court that a prima facie in the
sense that there are triable issues before the Arbitrator

so as to invoke the provisions of Section 20 of the

Arbitration Act, 1940 cannot be said to be perverse or
unreasonabl e so as to warrant interference in exercise of
extraordi nary jurisdiction under Article 136 of the
Constitution of India.

(x) The jurisdiction of the arbitrator under the 1940 Act

al t hough emanates fromthe reference, it is trite, that in

a given situation the arbitrator can determn ne al

guestions of |aw and fact including the construction of

the contract agreenent. (See Pure Heliumlndia Pvt. Ltd.

Vs. Ol and Natural Gas Conmi ssion reported in 2003 (8)

SCALE 553).

(xi) The cases cited by the learned counsel for the appellant
[ P. K. Ramai ah and Conpany (supra) and Nathani Steels

(supra)] would show that the decisions therein were

rendered having regard to the finding of fact that 'the

contract agreement containing the arbitrator clause was
substituted by another agreement. Such a question has to

be consi dered and determ ned in each individual case

having regard to the fact situation obtaining therein

For the reasons aforenentioned, we are of the opinion that
there is no infirmty in the inpugned judgnent. ~This appeal is,
therefore, dismssed. No Costs.




