http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 3

CASE NO. :
Appeal (crl.) 436 of 1997

PETI TI ONER
A. Abdul Kaffar

RESPONDENT:
State of Keral a

DATE OF JUDGVENT: 18/12/2003

BENCH
N. Sant osh Hegde & B. P. Si ngh

JUDGVENT:
JUDGMENT

SANTOSH HEGDE, J.

The appel | ant herein was charged of of fences puni shabl e
under sections 7, 13(1)(d) read with 13(2) of the Prevention of
Corruption Act, 1988 (the Act) and sections 201 and 477-A of the
| PC. The Enquiry Conmi ssioner and the Special Judge, Thrissur
found the appellant guilty of offence punishable under section 7 of
the Act and sentenced himto undergo Rl for 6 nonths on that count.
He al so found himguilty under section 13(1)(d) read with section
13(2) and sentenced himto undergo 2 years’ RlI. He also found the
appel  ant guilty under section 201 1PC and sentenced himto
undergo 6 nonths’ RI, while he found the appellant not guilty of
of f ence puni shabl e under section 477-A | PC and acquitted hi m of
the sai d charge
In an appeal filed before the High Court of Keral a at
Er nakul am the Hi gh Court agreed with the finding of the trial court
on all counts and affirnmed the judgnent of the trial court by
di smssing the said appeal. It is against the said judgment of the
courts bel ow the appellant has preferred this appeal

The prosecution case briefly stated is that when the appell ant
was working as a Sal es-tax-cum Agricultural Income Tax Oficer in
Devi kul am Range of |dukki district in Kerala, he demanded a sum
of Rs.50,000 fromthe appellant sometine in the nmonth of February,
1989 for showing official favour to PWM1 in regard to proposed
assessment of his turnover which according to the prosecution woul d
in the normal course be about Rs.8 |acs. The appel lant allegedly
prom sed PW4 that he would bring down the sanme to Rs.2 lacs if he
was paid the said sum of noney. The appellant allegedly told PW1
that he could pay the amobunt on a day convenient to himpreferably
in March, 1989 when he was to visit Minnar. It is the case of PW1
that on such demand bei ng made by the appell ant, he contacted PW
13 who was then working as a Deputy Superintendent of Police at
| dukki who, on receipt of said conplaint of PW1, ‘registered a case
under section 7 of the Act and laid a trap according to which PW1
was to carry Rs. 10,000 in currency notes of Rs.100 denom nation
whi ch were marked and snmeared w th phenol pht hal ei n powder. PW
1 was then directed to approach the appellant with instructionsto
hand over the said noney to the appellant who was then staying in
S.N. Tourist Hone at Munnar. It is the prosecution case that on the
noney being paid by PW1 to the appellant, PW13 and ot her
wi tnesses to the trap approached the appell ant who on bei ng
guesti oned admtted having received the said noney but told the I.QO
and others that the said nbney was received by himnot as bribe but
as advance paynment from PW1 towards his sal es-tax dues. Being
not satisfied with the explanation given by the appellant and after
further investigation, he was charged for offences punishable as

stated above and after trial was found guilty by the trial court as well
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as the Hi gh Court.

M. Sushil Kunar, |earned senior counsel appearing for the

appel l ant, contended that since it is the defence of the appellant that
the anmpunt in question was paid by PW1 to himon 6.4.1989 at the
Touri st Home where he was staying, the sole question that arises for
the consideration of this Court is whether the said amunt was
received as a bribe or advance paynment towards the sal es-tax
dues of PW1' s firm He submtted that fromthe evidence of
prosecution witnesses thenselves, it is clear that the sal es-tax
department had evol ved a schenme for an effective and quick

coll ection of sales-tax dues by which the Oficers were directed to
col l ect sal es-tax dues even in cash wherever so offered and renmit the
sane to the local treasury and it is in this process that PW1 had paid
Rs. 10,000 to the appellant. He also subnitted that there was a raid
earlier in the prem ses of the firmbelonging to the appellant who
was running a |liquor shop and the firmwas an unregi stered firm and
assessment and ot her penalty proceedi ngs were goi ng on agai nst

PW1's firm because of which raid and assessnent proceedings the
appel | ant ‘'was aggrieved, therefore, with a viewto take revenge and
harm t he ‘appellant, PW1 with the help of a senior Police Oficer

who was known-to hi mnade a fal se conpl ai nt agai nst the appel | ant

and organised a trap with thehelp of PW13 the |I.QO in this case.
Learned counsel also pointed out the fact that the anobunt in question
was received by the appellant from PW1 towards advance paynent

of tax which is established by the receipt given by the appellant to
PW 1. The counterfoil of which was found in the official receipt

book recovered by the investigating agency itself later. He
submitted that the contents of the said receipt and the endorsenent
made at the back of the said receipt clearly showed that the anount

in question was received as advance-tax paynent and since on the

sanme day the said anpbunt coul d not be depositedin the treasury he
had retained the sanme with him Therefore, according to the |earned
counsel, it is clear that the appellant is being harassed at the instance
of PW1 and the prosecution has failed to establish its case agai nst
the appellant. He al so contended that both the courts bel ow did not
properly appreciate the significance of the receipt, copy whereof was
found in the recei pt book seized by the Police. Learned counsel also
poi nted out that the appellant was arrested on 6.4.1989 and was
guestioned till early norning of 7.4.1989 after that he was rel eased
on bail and imediately thereafter on the first avail able opportunity,
the appel l ant had sent his report to his superior Oficers'in which he
had nmenti oned about the receipt of the noney fromPW1 as al so

havi ng given a valid receipt therefor. In such circunstances the
courts bel ow ought not to have accepted the prosecution case.

M. Ramesh Babu, |earned counsel representing the State of
Keral a, contended that a perusal of the receipt allegedly given by the
appel lant to PW1 assuming it to be true, itself shows that this could
not have been a receipt for having received advance sal es-tax
paynment. Learned counsel pointed out that as per the contents of the
said receipt it is seen that the tax was being paid for the assessnent
year 1987-88 in the nmonth of March, 1989 whereas the Circul ar
relied upon by the appellant hinmself, shows that the O ficers were
enmpowered to coll ect advance-tax only for the nonths of March and
April of that year during which the tax has become payable.

According to | earned counsel the tax for the nonths of March and
April, 1989 had not becone payable on 6.3.1989 therefore the
def ence set up by the accused is based on a non-genui ne docunent.

From the arguments of |earned counsel appearing for the
parties it is clear that the only point for our consideration in this case
i s whether the appellant received the noney in question fromPW1
as advance paynent of sales-tax. If so, did the appellant issue a
recei pt as contended on behal f of the appellant? For deciding this
guestion, the facts necessary as brought out on record are as foll ows:

According to the prosecution on 6.4.1989 at about 5 p.m the
accused received Rs. 10,000 as an illegal gratification for show ng
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official favour to PW1 in the Tourist Hone where the appellant was
stayi ng. According to the appellant, he received the said sum of
noney as advance paynent of sales-tax due fromthe appellant. In
support of this contention the appellant relies upon the copy of the
receipt found in the receipt register giving the particulars of the
recei pt of the noney and the endorsenent made at the back to the
effect that the noney in question could not be deposited in the
treasury for want of time. There is no dispute that such a receipt
book was produced by the appellant during the course of
i nvestigation but the question is: is the receipt contained in the said
book pertaining to the paynent of nobney by the appellant a genuine
recei pt or not ? PW1 denies the fact that the appell ant had ever
given himan official receipt for paynent of advance tax. He al so
deni es that the said anpbunt was paid to the appellant as advance-t ax.
In this process if we exami ne the conduct of the appellant, we notice
that when the appellant was arrested at about 6.30 p.m on 6.3.1989
or 9 p.m(as the case may be) on the sane day, he did not tell the
|.O that he had received the money as part paynent of tax due from
PW1 and had issued a receipt for the sane. If really the appellant
had on receipt of the noney from PW1 given himany officia
recei pt as now contended by the appellant then he woul d not have
forgotten to tell the 1.0 as-to the issuance of an official receipt to
PW1 or as to the existence of a receipt book in which a duplicate
copy of the receipt was maintained because that woul d have been a
clinching defence for the appellant to prove that the nbney in
guestion was not received as an illegal gratification. The very fact
that he failed to mention this to the 1.0 at the first available
opportunity, shows that this defence is not genuine. Learned counse
appearing for the appellant however submtted that due to the nmenta
state of the appellant at the tinme of arrest it is possible that the
appel l ant forgot to nention that part of his defence that he had
i ssued a receipt and a copy of the receipt book was available with
him W do not think this is an acceptabl e excuse. If really the
appel l ant had given a receipt to PW1 imediately on receipt of
Rs. 10,000 in the Tourist Home where he was staying then the receipt
book nust have been there when the raiding party entered his room
There could be no reason for himto either forget to tell the |I.QO
about the recei pt having been given to PW1 or in offering the
recei pt book to the I.O Fromthe sequence of events it can be seen
that if really the appellant had issued a receipt to PW1 on'receiving
the noney, then the raiding party would have noticed the sane
because they cane i medi ately after the noney was received.
Therefore, the only conclusion available on this point is that the
recei pt was prepared by the appellant after he was rel eased on bai
and the sane is now sought to be utilised as a defence for the noney
recei ved which we think is unacceptable. Since thisis the only
guestion for our consideration, this finding of ours should be
sufficient to dismss this appeal

Bef ore concluding, we nmust note that the facts as proved by
the prosecution and as accepted by the two courts bel ow i ncl udi ng
us in this appeal, clearly prove that the appellant has comrmitted 'the
of f ence puni shabl e under section 477-A I PC al so but for sone
unaccept abl e reasons, the trial court came to the conclusion that the
said offence is not established. Be that as it may, the State has not
preferred any appeal, therefore, we need not go into that question in
this appeal

For the reasons stated above, this appeal fails and the sane is
her eby disnissed. The appellant who is on bail shall surrender to the
bail and serve out the bal ance of sentence.

The appeal is disn ssed.




