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ClVIL APPEAL NO. 3040 OF 1998

This appeal is against the judgment and order dated 16.4.1998 passed
by the Division Bench of the Hi gh Court.  The facts of this case may be
briefly recited: -

The appel | ant-soci ety was regi stered under the Gujarat Co-operative
Societies Act, 1961 (hereinafter referred to as the /Act). It was carrying on
the banking activities. Section 71(1)(a) to (f) of the Act enunerates various
institutions in which a co-operative bank is to make investnents. C ause (Q)
of Section 71(1) enmpowers the State Government to permt any society to
invest the funds in any institution other than those nmentioned in clauses (a)
to (f) of the Section. Section 71 of the Act is relevant for the purpose of
di sposal of the present appeal. W shall be dealing with this Section in
detail at an appropriate tinme. The appell ant-bank sought perm ssion of the
State governnent to invest funds in an institution outside those falling under
clauses (a) to (f) of Section 71(1) of the Act. However, the Government

declined the request. Inspite of the refusal, the appellant-bank invested the
funds in Mitual Fund, which was outside the purview of clauses (a) to (f) of
Section 71 of the Act. It is stated that for non-conpliance of Section 71 of

the Act, notices were issued to the appellants calling for an explanationas to
why action should not be initiated agai nst them as contenpl ated under the

Act. It is also stated that the appellants have not filed their replies to those
notices and the matter is still pending with which we are not concerned in
this appeal

The appel | ant - bank undi sputedly is a Cooperative Bank and is also a
Central Co-operative Bank. The Banking Regul ati on Act, 1949 was
amended by the Central Act No.23 of 1965, which canme into force with
effect from 1lst March, 1966. By the aforesaid anending Act, Part V was
inserted in the Banki ng Regul ation Act, 1949, providing for application of
the Act to cooperative banks.

M. K G Vakharia, |earned Senior counsel for the appellants,
contended that Section 5(b) of the Banki ng Regul ation Act, 1949 defines
"banki ng" and provi des that "banking" neans the accepting, for the purpose
of lending or investnent of deposits of noney fromthe public. He further
argued that sub-section (1)(a) of Section 6 of the Banking Regul ati on Act,
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1949 provides for business of banking conpanies which will include
cooperative banks. He, therefore, urged that the appellant-bank is entitled to
be engaged i n banking business in terns of the norns contenpl ated under
Sections 5 and 6 of the Banking Regulation Act and not according to the
norms of investnent enunerated under Section 71 of the Gujarat Co-
operative Societies Act.
The whol e contention of the | earned Senior counsel for the appellants
i s based on repugnancy and i nconsi stency between the Central Act and the

State Act. In other words, the conflict is between Section 71 of the Qujarat
Co- operative Societies Act and Sections 5(b) and 6(1)(a) of the Banking
Regul ation Act. To answer the aforesaid question it will be relevant to nake

a quick survey of the relevant provisions of the Gujarat Co-operative
Soci eties Act and the Banki ng Regul ati on Act.
To appreciate the controversy in proper perspective Sections 5(b) and
6(1) (a) of the Banking Regulation Act and Section 71 of the Qujarat
Societies Act are extracted: -
"5. Interpretation. - Inthis Act, unless there is anything
repugnant in the subject or context, -
(a)\ 005\ 005\ 005.
(b)"banki'ng"” means the accepting, for the purpose of |ending or
i nvest ment, of deposits of noney fromthe public, repayable on
demand or otherwi se, and wi thdrawal by cheque, draft, order or
ot herw se;
\ 005\ 005\ 005"
"6. Forns of business in which banking conpani es may
engage. -(1) In addition to the business of banking, a banking
conpany may engage in any one or nore of the follow ng
forms of business, nanely: -

(a) the borrow ng, raising, or taking up of npney; the |ending or
advanci ng of noney either upon or w thout security; the

draw ng, naking, accepting, discounting, buying, selling,
collecting and dealing in bills of exchange, hoondees;

prom ssory notes, coupons, drafts, bills of |ading, railway
recei pts, warrants, debentures, certificates, scrips and other
instruments and securities whether transferable or negotiable or
not; the granting and issuing of letters of credit, traveler’s
cheques and circular notes; the buying, selling and dealing in
bul i on and specie; the buying and selling of foreign exchange

i ncludi ng foreign bank notes; the acquiring, holding, issuing on
conmm ssion, underwiting and dealing in stock , funds, shares,
debent ures, debenture stock, bonds, obligations, securities and
i nvestnments of all kinds; the purchasing and selling of bonds,
scrips or other forns of securities on behalf of constituents or
others, the negotiating of |oans and advances; the receiving of
all kinds of bonds, scrips of valuables on deposit or for safe
custody or otherw se; the providing of safe deposit vaults; the
collecting and transmtting of noney and securities;"

"71. Investnment of funds. -(1) A society nay invest or deposit

its fund, -

(a) in a Central Bank, or the State Co-operative Bank

(b) in the State Bank of India

(c) in the Postal Savings Bank

(d) in any of the securities specified in section 20 of the lndian
Trust Act, 1882 (Il of 1992),

(e) in shares, or security bonds, or debentures, issued by any
other society with [imted liability, or

(f) in any co-operative bank or in any banking conpany

approved for this purpose by the Registrar, an on such
conditions as the Registrar nay fromtinme to tinme inpose,
(9) in any other node pernitted by the rules, or by general or
speci al order of the State Governnent.
(Enphasi s suppli ed)
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(2) Notwithstandi ng anything contained in sub-section (1), the
Regi strar may, with the approval of the State Co-operative
Council, order a society or a class of societies to invest any
funds in a particular manner, or may inmpose conditions
regardi ng the node of investnent of such funds."

We nay al so extract clause (7) and clause (19) of Section 2 of the
CGuj arat Co-operative Societies Act:

(7) "co-operative bank" nmeans a society registered under this

Act and doi ng the business of banking, as defined in clause (b)

of sub-section (1) of section 5 of the Banking Conpani es Act,

1949 (X of 1949);

(19) "society" neans a co-operative society registered, or
deened to be registered, under this Act;"

Section 2 of the Banking Regul ati on Act, 1949 reads as under: -
"Application of other 1laws not barred. - The provisions of
this Act shall be in addition to, and not, save as hereinafter
expressly provided, in derogation of the Conpanies Act, 1956
(1 of 1956), and any other-law for the tine being in force."

We may al so notice that while introducing the Gujarat Co-operative
Societies Act, 1961 (Cujarat Act No. X of 1962), the ainms and objects of the
Act were to consolidate and anend the Law relating to co-operative societies
in the State of Gujarat. The synopsis read as follows: -

(1) Act complete code falling in Entry 32 of List Il of Schedule
VIl not repugnant under Article 254.

(2) nj ect of Co-operative Myvenent.
(3) Resol ution pertaining to internal managenent cannot be
held ill egal

The Guj arat Co-operative Societies Act was assented to by the
Presi dent on the 1st March, 1962.
The Constitution Bench of this Court in M Karunani dhi Vs.
Uni on of India and another, (1979) 3 SCC 431 had consi dered the
guesti on of repugnancy and inconsistency between the Central Act and the
State Act and held that before any repugnancy can arise the conditions
whi ch nust be satisfied are:
"(1) that there is a clear and direct inconsistency between the
Central Act and the State Act;

(2) that such an inconsistency is absolutely irreconcilable; and

(3) that the inconsistency between the provisions of the two
Acts is of such a nature as to bring the two Actsinto direct
collision with each other and a situation is reached where it is
i npossi ble to obey the one w thout disobeying the other."

A fascicule reading of Sections 2,5 and 6 of the Banking Regul ati on
Act and Section 71 of the Cujarat Co-operative Societies Act would clearly
posit that Section 71 of the Act is not in derogation of any other |aw such as
the Banki ng Regul ation Act but in addition to it. |In the instant case, the
State Act being dom nant |egislation under Article 254(2) the intendnent of
| egislature that there is no repugnancy between the State Act and the Centra
Act is clearly expressed due to the assent by the President in view of the
provi sions of Section 71 of the State Act providing restrictive node of
i nvestment by the co-operative bank. Section 71 was brought to the Statute
book with a view to strengthen the already existing | aw namely the Banki ng
Regul ation Act and to safeguard the interests of the nenbers of co-operative
banki ng busi ness by discouragi ng the nmenbers frominvesting in the
institutions other than those specified in clauses (a) to (f) of Section 71
wi thout prior sanction of the State CGovernment. Therefore, it would not be
opt to say that either the legislature or the President intended to create any
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repugnancy between these two Acts. The fact that the assent of the

Presi dent was sought for, could only be in addition to and not in derogation
of any other Law such as the Central Act. It is also clear fromthe | anguage
enpl oyed in Section 2 of the Banking Regulation Act that the provisions of
the Act were in addition to and not in derogation of any other Law for the
time being in force.

Conj oi nt reading of Sections 2, 5 and 6 of the Banking Regul ati on Act
and Section 71 of the Qujarat Co-operative Societies Act, in our view, there
i S no repugnhancy or inconsistency between the State Act and the Central Act
which satisfies the test set out by this Court in M Karunanidhi’s case
(supra). The contention of the |earned counsel for the appellants is not well
founded. The appeal is devoid of nerits and is accordingly disnm ssed.

ClVIL APPEAL NO. 3041 OF 1998

Thi s appeal is directed against the judgnent and order dated
17.4.1998 passed by the Division Bench of the High Court in SCA No.5473
of 1997 (PRIL).

Briefly stated the facts are: -

A-conplaint was filed by the respondents herein to the effect that the
Central Cooperative Bank is governed by the provisions contained in the
CGuj arat Cooperative Societies Act, 1961 and the Rules framed thereunder. It
is further alleged that the Mehsana District Central Cooperative Bank had
viol ated the provisions contained in Section 71 of the Gujarat Cooperative
Societies Act by investing large suns in undertakings other than those
enunerated in Section 71(a) to (f). _Consequently, the Mehsana District
Central Cooperative Bank had | ost substantial \anpbunt. Though the matter
had been brought to the notice of the State Governnent, Registrar of
Cooperative Societies and the District Registrar, no action had been initiated
agai nst the Mehsana District Central Cooperative Bank and the Menbers of
the Board of Directors. A prayer was al so made for issuance of a wit of
mandanus directing the authorities under the Gujarat Cooperative Societies
Act to initiate necessary proceedi ngs agai nst the respondents/appellants
herein for having conmtted breach of the provisions contained in Section
71 of the Act. It was further alleged that the Mehsana District Centra
Cooperative Bank had invested a sumof Rs. 95 crores in four different
establishments which do not fall within the anbit of institutions enunerated
in Section 71(a) to (f) of the Act without the approval of the State
CGovernment or the appropriate authority.

M. Mahendra Anand, |earned Seni or counsel  contended that the High
Court ought not to have entertained the petition in the formof PIL as the
petition had been preferred by a person no other thanthe business rivalry of
the appellants due to clash of interest. We see no substance in the
contention.

In the facts and circunstances stated above, the Hi gh Court by the
i mpugned order issued a wit of mandanus, directing respondent Nos. 4 and
5 to take appropriate action against the appelllants in accordance with the
provi sions contained in the Qujarat Cooperative Societies Act and the rules
franed thereunder. We do not see any infirmty in the inmpugned order
The Acts and Rules are made to be foll owed and not “to be violated. When
the Statute prescribes the norms to be followed, it has to be in that fashion
Converse would be contrary to law. If there is any allegation of violation of
statutory rules which have been brought to the notice of theauthorities and if
the concerned authorities do not performtheir statutory obligation, as in the
present case, any aggrieved citizen can always bring to the notice of the
H gh Court about the inaction of the statutory authorities and in such event it
woul d al ways be open to the H gh Court to pass an appropriate order as
deened fit and proper in the facts and circunstances of the case. In the
present case, the facts as alluded above, would clearly reveal that the High
Court was clearly justified in issuing a wit of mandanus, which cannot be
faul ted

These two appeal s are di snissed being devoid of nerits. Parties are
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asked to bear their own costs.




