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BACKGROUND FACTS:

"Nilgiris’ i's a hill district inthe State of Tam|
Nadu. Mettupalayamisa snall town situate in Nilgiris.
The villagers of the surrounding villages for their
livelihood depend on grow ng of vegetables and tea. Wth a
view to see that the small vegetable growers are not
expl oited by the vegetable merchants, a society  known as
"Nilgiris Cooperative Marketing Society Linmted (Society
for short) was forned as far back as in 1935 with only 116
menbers.

The Soci ety, however, grew in course of time and at
present it has about 22000 nembers. -~ The nenberships of the
Society are of two categories. In the first category only
the vegetabl e or food growers, agricultural cooperative
credit societies and agricultural inprovenent societies are
A-cl ass nenbers having voting rights; whereas traders,
conmm ssion agents and nerchants dealing in the comodities
grown by the agriculturists are classified as B-class
nmenbers. They have no right to vote or participate inthe
managenent of the Society. The B-class nenbers only,
however, are entitled to take part in auctions held in'the
mar keti ng yards of the Society. Any dispute between the
sell er menber and the purchaser nenber is resolved through
arbitration in ternms of the provisions of the Tam | Nadu
Cooperative Societies Act, 1961.

The | and hol di ngs of the menmbers of the society varies
from1/4th acre to five acres averagi ng two acres per
menber. They mainly depend on the rainfall as irrigationa
facilities are not available. The small farners are
econom cal |y weak and have no hol di ng power. Many of them
have to take | oans for their subsistence, when the weather
is not good. Many of themare illiterate. The vegetables
produced fromtheir | ands being subjected to the vagaries of
the weather, the merchants with a view to pressurize them
either used to force themto sell that at a very low price
or would make themwait for days so that the vegetables
beconme usel ess. The mpjority of the nenbers belong to
' Badaga’ community whi ch had been declared to be a backward
class by the CGovernment of Tami| Nadu. Mettupalayamis a
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centre for potatoes and vegetabl es trade.

The Soci ety has two big nmarketing yards at

Met t upal ayam In the said yards, auction of vegetables
takes place. Infrastructure therefor such as offices,
godowns yards, weighing machines etc. are provided by the
Society. There are two separate yards with pucca godowns,
one for potatoes and another for vegetables. The primary
nmenbers of the Society bring their agricultural produce to
the yards by hired lorries or trucks. They remain present
till the agricultural produce brought by themis auction-
sold and they receive the sale price. The nunber of prinmary
menbers visiting the marketing yards of the Society,
dependi ng upon the season varies from 100 to 200 nenbers per
day. The nunber of merchants coning to purchase these
commodities also varies from30 to 100. The Society

provi des for accompdation to the nenbers on a nom nal rent.
It al so provides dormtory type of accomvpdation free of
charge. The nonthsof July to October of year are said to
be a peak season.” Wereas during the peak season about 100
lorries arrive everyday; during the "“off season’ average
nunber of lorries arriving at the yard would be around 10.
For the purpose of bringing potatoes gunny bags are supplied
by the Society free of cost.

The following nain jobs are carried out in the said
premn ses:

i) unl oadi ng of the gunny bags contai ning
potatoes fromthe lorries;

ii) unpacki ng the gunny bags and keeping the
potatoes in lots inside the godown;

i) grading the potatoes into different sorts;
iv) wei ghing the auctioned potatoes in 45 kgs.

and packi ng theminto gunny bags brought by
the merchants;

V) stitching the gunny bags and | oading them
into lorries hired by the nerchants.

Thr oughout the process, |ots brought by the primry
menbers are kept separate wth clear demarcation as regard
the ownership theref. Sonetimes small farmers unl oad the
bags of potatoes thenselves; sone of thembring their
pot at oes upon proper grading in their farns and place it in
the yard in a sorted condition. However, if proper-grading
is not done by the vegetable growers, they are graded into
the different sorts.

The nunber of persons undertaking the job varies
dependi ng upon t he quantum of work.

Admittedly an industrial dispute was raised by 407
persons; of whom 73 are potters and 335 are graders. The
job of unloadi ng, unpacki ng of gunny bags, stitching the
gunny bags and putting theminto lorries are done by porters
wher eas gradation of potatoes, weighing the auctioned
potatoes in 45 kgs. and packing theminto gunny bags are
done by graders. Most of them are womnen.
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It is stated that the nmenbers of the Society or their
aut hori zed representatives renmai n present throughout the
auction. The auction is confirned only with the consent of
the menbers. The nmenber has a right to decline to sell his
produce, if he is not satisfied with the highest rate
of fered by the nerchants and is entitled to hold over the
sanme till the next auction takes place.

The Soci ety contends that for doing various itens of
work in the yards, services of certain third parties are
made available to the menbers. They are always available in
the yards and any nenber whether producer or nerchant nay
engage them The work is done through the workers of the
concerned third parties. ~ Paynent therefor is to be nade by
the persons engaging themto the said third parties
(contractors). However, sonetines as the producer nenbers
may not have enough noney with them the Society makes the
payment on their behalf by way of advance, wherefor
allegedly witten authority is obtained. The Society
further contends that the farners and merchants are at
liberty to engage their own nen for doing these itens of

wor k and sonme of them do the work thensel ves. There is no
obligation on the part of the nmenber to bring his produce to
the Society's yards. He i's free to sell is produce in any

manner thought it.

It is not in dispute that the Soci ety does not maintain

any attendance regi ster or wages register. The third parties
are free to engage nmen of their own choice and no wor ki ng
hours are fixed or insisted. Any person nornally doing the
job may cone on any day to work. The third parties engage
nore nunber of persons during peak season and during | ean
season | ess nunber of persons are engaged. The porters and
graders may take up any other job.

DI SPUTE BETWEEN THE PARTI ES:

The appel | ant - Uni on, however, on or about 19.4. 1982

served a charter of demands upon the Society claimng, inter
alia, permanency in service and other benefits. A strike
noti ce was al so given wherefor a conciliation proceedi ng was
initiated. The Society thereafter filed a suit being O S
No. 2293 of 1982. A wit petition was filed before this
Court being WP. No.23 of 1983 praying for m ninmm
facilities like drinking water, toilet, rest-room maternity
benefits etc. The Society is said to have decl ared a | ock
out and a conciliation proceeding thereupon started again
The wit petition was thereafter withdrawn. The conciliation
proceedi ng ended in a failure.

REFERENCE

On or about 19.5.1984, the State of Tami| Nadu issued a
notification in exercise of its power under Section 10(1)(d)
of the Industrial Disputes Act, 1947 referring the
followi ng disputes for adjudication of the Industria

Tri bunal

"i) Wet her the non-enpl oynent of the
wor knmen referred in the reference
is justified ?
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i) To what relief ?"

PROCEEDI NGS BEFORE THE TRI BUNAL

In the aforementioned industrial reference before the

Tri bunal, w tnesses were exam ned on behalf of the parties.
Docurents were al so produced. By reason of an award dated
5.9.1989, the Tribunal opined that there did not exist any
rel ati onship of enpl oyer and enpl oyee between the Society
and the concerned persons, observing

"36. In view of the above finding, if
we approach this case, there is no
convi nci ng evi dence pl aced by the
petitioner to establish the naster and
servant relationship to hold that the
persons referred in this dispute are
only workmen of the Respondent-Society.

37. Viewed from any angle, either on
facts or on law, the petitioner-Union
has not substantiated that the persons
nmentioned in the Annexure are workmen
and therefore their non-enploynent is
not justified. Hence this point is
found agai nst the Petitioner Union."

On the said findings the reference was rejected.
PRCCEEDI NGS BEFORE THE HI GH COURT:

Aggri eved thereby the appellant preferred a wit
petition before the High Court narked as Wit Petition
No. 14659 of 1989.

During the pendency of the said proceeding, other

di sputes al so ensued resulting in closure of the yards;
whereafter, again conciliation proceedings were initiated on
or about 3.8.1985. The respondent-Society issued an
advertisenment in a Tanmi| newspaper inviting tenders for
operations. Questioning the said action on the part of the
Society, a wit petition was filed in the Madras H gh Court
whi ch was marked as WP. No.9333 of 1985 praying therein for
i ssuance of wit of mandanmus directing the State to prohibit
i ntroduction of contract |abour systemin the Society.

Anot her wit petition being WP. No.9334 of 1985 was al so
filed wherein the petitioners prayed for issuance of ‘a wit
of or in the nature of mandanus directing the Society not to
engage contract |abour purported to be on the ground that
the sane is contrary to Sections 25-0O and 25-T of the

I ndustrial Disputes Act and Sections 7 and 12 of the
Contract Labour (Regulation and Abolition) Act, 1970.
Certain interimorders were passed by the H gh Court and
some appeals were also filed and the matter came up before
this Court also, being Cvil Appeal No.5381 of 1985 on or
about 26.9.1986 wherein this Court passed the follow ng

or der

"On behal f of the Marketing Society,
Dr. Y.S. Chitale, |earned Counse
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assures us that hereafter worknen will
not be permtted to be enpl oyed by
contractors to work within the yard of
the Society. He also assures us that
the 407 workers previously enpl oyed may
cone back and work in the yard w thout

any objection. It is open to any worker
to go and seek enpl oynent, but
contractors will be excluded. The case

now pendi ng before I ndustrial Tribuna
may be di sposed of expeditiously. Civi
M sc. Petition is disposed of
accordingly."

By another interimorder passed in Wit Petition
No. 19310 and 19311 of 1986, a Jlearned Single Judge of the
Madr as Hi gh Court directed

"The third respondent shall give

enpl oyment directly to all the 407
workers. If, after providing enpl oynent
to these 407 workers, any nore |ands are
required, then the managenent is free to
gi ve enmpl oynent to such of these
persons. The Col |l ector of Coinbatore
will see to it that the order of the
Supreme Court extracted above is

i mpl enented inits true spirit:”

In an appeal carried out by the Society being WA. No.
1372 of 1986, the Hi gh Court of Mdras issued the follow ng
directions :

"Apparently it appears to us that the
order made by the | earned single Judge
runs counter to the order of the Suprene
Court dated 4.12.1985. Therefore, the
order of the |earned Single Judge is
stayed. Since the order which is in
controversy is that of the Suprenme Court,
this is emnently a fit case where the
parties are at liberty to get necessary
clarification fromthe Suprene Court.
Till the order is clarified by the
Supreme Court, if the parties approach
the Suprenme Court for this, the appellant
will inmplement the order dated 4.12.1985
by way of an interimarrangenent.”

On an application, this Court by an order dated
13.4.1987, observed

"The interimarrangenent will continue
till disposal of the wit petition in
the Hi gh Court. Meanwhile the trial of
the industrial dispute will be stayed.

No order on the application for
i mpl eading party. Al the CWMPs are
di sposed of accordingly."
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Anot her interimorder was passed on 29.8.1988 in Wit
Petition NO 9334 of 1985 in the following terms :

“In the result, the 3rd respondent is
directed to give enploynent directly to
all the 407 workers and pay the wages
directly to themas per the order of the
Supreme Court dated 4.12.1988. This
petition is ordered accordingly."

On an appeal preferred by the Society before a D vision
Bench marked as WA. No. 1261 of 1988, it was directed :

"To give quietus tothe controversy in
the wit petition, we direct that WP.
9334/ 85 along with the connected wit
petition viz. WP. No.9333/85 be |isted
for final hearing on 26.10.1988 at the
top of the |ist before the |earned

Si ngl e Judge, who hears the date-fixed
wit petitions."

JUDGMVENT OF THE HI GH COURT:

Al the three wit petitions came up for hearing before
a |l earned Single Judge of the Madras Hi gh Court. The said
wit petitions were dism ssed observing

"The wit petitions are liable to be

di sm ssed. However, having regard to
the fact that the petitioner has nade an
application to the State Governnment as
early as on 9.8.1985 as seen from
paragraph 13 of the affidavit to

prohi bit the enpl oyment of contract

| abour under section 10 of the Act for

| oadi ng, unl oading and other activities
of the 3rd respondent society, a
reference to the counter affidavit filed
by the governnent is necessary.

Par agraphs 12 and 13 of the counter
affidavit are extracted

"It submit that the averments in
paragraph 13 are not correct. The
Uni on has applied to the State
Advi sory Contract Labour Board to
i ssue directions to the Managenent
prohi biting the enpl oynent of
contract | abour under Sec.10 of the

Act. | submt that after consultation
with State Advisory Contract Labour
Board the Government will take a

decision in this matter."

This counter affidavit has been sworn to
on 5th Decenber, 1986. Even though
there was no order pending these W Ps.
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Prohi biting the Governnment from passing
orders under Sec. 10 of the Act, the
Government has not taken any action in
spite of the avernents contained in

par agraphs 12 and 13 of the counter
affidavits. It is for the Governnent to
pass orders under Sec. 10 of the Act as
expedi tiously as possible, one way or

ot her."

Three letters patent appeals were preferred by the
appel | ant herei n being aggri eved by and dissatisfied
therewith. By reason of the inpugned judgnent the said
appeal s were di smi ssed.

The appellant is, thus, before us in these appeals.

Cvil Appeal No.1351-52 arise out of Wit Petition No.109
and 110 of 1989 wherein certain interimorders were passed.
Cvil Appeal No.1353 of 2001 is the main appeal which arises
out of an award of the Industrial Tribunal

SUBM SSI ONS:

M. N.G R Prasad, '| earned counsel appearing on behalf

of the appellant would take us through the evi dences adduced
by the parties both oral and docunentary as al so the
findings of the Industrial Tribunal and would subnit that it
and consequently the H gh Court committed a manifest error

(i) i n passing the inpugned award i nsofar as they
failed to apply the 'organisation test’ “in the

i ght of the decisions of this court;

(ii) despite having arrived at the conclusion that the
respondents soci ety exercises supervision and

control over the concerned worknen, in concl uding

that such supervision and control (were not on its

own behal f but on behal f of its menbers;

(iii) in arriving at the finding that as the society
does not carry out any manufacturing activities;

it is not industry, inasmuch as supply of the

services by an organisation would al so give rise

to formation of relationship of an enpl oyer and

enpl oyees.

El aborating his submissions, M. Prasad would contend
that it is not in dispute that the 407 worknmen had been
working in the market yard on a daily wage basis and
al t hough they are said to have been enpl oyed by the third
parties but indisputably, the society pays wages to them
al t hough the sane is said to be reinbursed by the nmenbers of
the society. It was pointed out that the di spute between
the menbers and nenbers are resolved by the society and
furthernore as the concerned persons have been given token
and are given gifts during festival season, would |lead to an
irresistible inference that the concerned workmen are
enpl oyees of the society.

M. Prasad woul d argue that the principal question
which was required to be asked was for whom do the wor knen
work and to whomthey | ook up for their wages. It was
submitted that the relationship between the Society and the
wor kmen was required to be deternined having regard to the
foll owi ng fact:
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(i) work is being carried out in the prem ses
bel ongi ng to the society;
(ii) wages are paid by the society;

(iii) fromEx. W and WB, it would appear, that the
soci ety exercises control over the workmen;

(iv) on festival occasions, the worknmen | ook to the
society for gift.

It was contended that the Tribunal and the H gh Court
over| ooked the evidences on record as regard nature of the
job perfornmed by the worknen as has been admtted by MM and
furthernmore no finding has been arrived at to the effect
that the so-called third parties are contractors.

The | earned counsel woul d submit that the Tribunal has
conmmitted a manifest error also in holding that only because
the society takes comm ssion fromits nenbers, it cannot be
an enployer. It was contended that for determning the
guestion as regard exi stence of the rel ationship of enployer
and enpl oyee what is required to be considered is as to
whet her the concerned worknmen are part and parcel of the
organi sation. Econom c reality, the | earned counsel would
contend, has al so sone role to play.

The | earned counsel would urge that this Court in a
| arge nunber of cases |ifted theveil so as to come to the
concl usi on that the engagement of third parties or
contractors nay be a canouflage and there existed a
rel ati onship of enpl oyer and enpl oyee. Determ nation of
such rel ationship, M. Prasad woul d aruge, do not depend
upon the statutory liability of the enployer as even in
relation to non-statutory canteens this Court has held that
the so-called worknmen of the contractors are in effect and
subst ance the worknen of the principal enployer.

M. Sudarsh Menon, |earned counsel appearing on behalf
of the respondent society, on the other hand, would submt
that the society is a service society and having regard to
the fact that the nmenbers are both growers and nerchants and
as the porters and the graders are appoi nted by both growers
and nerchants independently, it cannot be said that the
society is the enployer of the concerned workmen. The
| ear ned counsel would contend that the Industrial Tribunal
the | earned Single Judge as also the Division Bench of the
Hi gh Court having arrived at a finding of fact that there
does not exist any relationship of enployer and enployee,
this Court should not interfere therewth.

DETERM NATI ON OF RELATI ONSHI P:

Determ nation of the vexed questions as to whether a
contract is a contract of service or contract for service
and whet her the concerned enpl oyees are enpl oyees of the
contractors has never been an easy task. No decision of
this Court has laid down any hard and fast rule nor it is
possi ble to do so. The question in each case has to be
answered having regard to the fact involved therein. No
single test - be it control test, be it organisation or any
other test - has been held to be the determi native factor
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for determning the jural relationship of enployer and
enpl oyee.

There are cases arising on the borderline between what
is clearly an enpl oyer-enpl oyee relation and what is clearly
the i ndependent entrepreneurial dealing.

TESTS:

This Court beginning from Shivanandan Sharma Vs. Punjab
National Bank Ltd. [1955] 1 L.L.J. 688 : AIR 1955 SC 404 and
Dhar angadhara Chemical W rks Ltd. Vs. State of Saurashtra
and others [1957] 1 L.L.J. 477 : AR 1957 SC 264 observed
that supervision and control test is the prim facie test
for determning the relationship of enploynent. The nature
or extent of control required to establish such relationship
woul d vary from busi ness 'to business and, thus, cannot be
given a precise definition. The nature of business for the
sai d purpose i's also a relevant factor. Instances are

gal ore there where having regard to conflict in decisions in
relation to the sinmilar set of facts, the Parlianent has to
i ntervene as, for exanple, inthe case of workers rolling

bi di s.

In a given/'case it may not be possible to infer that a
rel ati onship of enpl oyer and enpl oyee has cone into being
only because sone persons had been nore or |ess continuously
working in a particular prem ses i nasmuch as even in
relation thereto the actual nature of work done by them
coupl ed with other circunstances wuld have a role to play.

In V.P. Gopala Rao Vs. Public Prosecutor, Andhra
Pradesh [1970] 2 L.L.J. 59 : AIR 1970 SC 66, this Court said
that it is a question of fact in each case whether the
rel ati onship of master and servant exists between the
managenment and the worknen and there is no abstract a priori
test of the work control required for establishing the
control of service. A brief resune of the devel opnent of
law in this point was necessary only for the purpose of
showi ng that it woul d not be prudent to search for a fornula
in the nature of a single test for determ ning the vexed
guesti on.

RELEVANT FACTORS

The control test and the organization test, therefore,
are not the only factors which can be said to deci sive.
Wth a view of elicit the answer, the court is required to
consi der several factors which would have a bearing on/the
result : (a) who is appointing authority; (b) who is the pay
master; (c) who can dismss; (d) how long alternative
service lasts; e) the extent of control and supervision; (f)
the nature of the job, e.g. whether, it is professional or
skilled work; (g) nature of establishnent; (h) the right to
reject.

Wth a viewto find out reasonable solution in a
probl ematic case of this nature, what is needed is an
i ntegrated approach neani ng thereby integration of the
rel evant tests wherefor it nmay be necessary to examne as to
whet her the worknman concerned was fully integrated into the
enpl oyer’ s concern neani ng thereby independent of the
concern although attached therewith to sone extent.
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. T. Smith and J.C. Wod in "Industrial Law, third
edition, at page 8-10 stated:

"In spite of the obvious inmportance of
the distinction between an enpl oyee and
an i ndependent contractor, the tests to
be applied are vague and may, in a
borderline case, be difficult to apply.
Hi storically, the solution lay in
applying the "control’ test, i.e., could
the enpl oyer control not just what the
person was to do, but also the nmanner of
this doing it - if so, that person was
his enployee. In the context in which
it mainly arose in the nineteenth
century, of domestic, agricultural and
manual workers, this test had much to
comend it, but with the increase

sophi stication of industrial processes
and the greater nunbers of professiona
and skilled people being in salaried
enpl oyment, it soon became obvious that
the test was insufficient (for exanple
in the case of a doctor, architect,
skilled engineer, pilot, etc.) and so,
despite certain attenpts to nodernise
it, it is now accepted that in itself
control is no longer the sole test,
though it does remmin.a factor and

per haps, in sone cases, a decisive one.
In the search for a substitute test,

i deas have been put forward of an
"integration’ test, i.e. whether the
person was fully integrated into the
enpl oyer’ s concern, or renmai ned apart
fromand i ndependent of it. Once again
this is not now viewed as a sufficient
test initself, but rather as a
potential factor (which may be useful in
allowing a court to take a wi der and
nore realistic view). The nodern
approach has been to abandon the search
for a single test, and instead to take a
multiple or 'pragmatic’ approach,

wei ghi ng upon all the factors for and
agai nst a contract of enploynent and

det erm ni ng on which side the scal es
eventual ly settle. Factors which are
usual |y of inportance are as follows -
the power to select and disniss, the

di rect paynent of sone form of
remuner ati on, deduction of PAYE and

nati onal insurance contributions, the
organi sati on of the workplace, the
supply of tools and materials (though
there can still be a | abour-only sub-
contract) and the econonmic realities (in
particul ar who bears the risk of |oss
and has the chance of profit and whet her
the enpl oyee could be said to be "in
busi ness on his own account’). A
further devel opment in the recent case

| aw (particularly concerning atypica
enpl oyment s) has been the idea of
"mutuality of obligations’ as a possible
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factor, i.e. whether the course of
deal i ngs between the parties
denonstrates sufficient such nmutuality
for there to be an overall enpl oynment
rel ati onship."

(See al so Ram Singh and O hers Vs. Union Territory,
Chandigarh & Ors. JT 2003 (8) SC 345)

In Mersey Docks and Harbour Board Vs. Coggins &
Giffith Liverpool Ltd. [1947] A C. 1, Lord Porter pointed
out:

"Many factors have a bearing on the
result. Who is paymaster, who can

di smss, how |l ong the alternative
service lasts, what machinery is

enpl oyed, 'have all to be kept in mnd
The expressions used in any individua
case must -always be considered in regard
to the subject-matter under discussion
but anobngst the many tests suggested |
think that the nost satisfactory, by
which to ascertain/'whois the enployer
at any particular tine is to ask who is
entitled to tell the enployee the way in
which he is to do the work upon which he
i s engaged. "

If the provisions of the contract as a whole are
inconsistent with its being a contract of service, it wll
be sone other kind of contract and the person doing the work
will not be a servant. (See Ready M xed Concrete (South
East) Ltd. Vs. Mnister of Pensions and National |nsurance,
1[1968] 2 WL.R 775)

The decisions of this Court | ead to one conclusion that
law in this behalf is not static. |In Punjab National Bank
vs. Chulam Dastagir [(1978) 1 |.L.J. 312 =(1978) 2 SCC
358], Krishna lIyer, J. observed "to crystalise criteria
conclusively is baffling but broad indications may be
avai | abl e from deci si ons".

The case at hand, as noticed herei nbefore, poses
intricate question having regard to the facts and
ci rcunst ance of the case

In our endevour to find out an answer, |et us at the
first instance | ook at the object of the Society.
SOCI ETY:

The Soci ety had a hunbl e beginning but it had a
| audabl e obj ect, as would appear fromits bye-laws. The
objects of the Society are stated as under

"a) To encourage self help, thrift and
cooperati on anong nenbers;

b) To purchase seeds, nanure,
i mpl ements and ot her agricultura
requi rements for sale or
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distribution to nmenbers or nenbers
of the affiliated cooperative
societies or to other cooperative
soci eti es;

c) To arrange for sale of potatoes,
ot her vegetables and fruits of the
menbers and t he nenbers of

affiliated cooperative societies to
their best advant age;

d) To advance | oans to nmenbers and
menbers of affiliated cooperative

soci eties on the pledge of their
agricultural produce and for the

pur chase of nmanure to deserving

menbers of primary - societies

provi ded the | oans are given to

such nmenbers through the societies

concer ned;

e) To act as agents of the cooperative
institutions in marketing their

produce;

f) To act as agents for the joint

purchase of the donestic and ot her
requi renents of its nenmbers and
menbers of affiliated cooperative
soci eti es;

0) To act as agent of those nenbers
which are affiliated societies in

the matter of disbursing and

recei ving | oans sanctioned to

i ndi vi dual menbers of such

soci eti es;

h) To act as the agent of those
menbers which are affiliated
societies in the matter of

receiving for safe custody inits
godowns or el sewhere the produce

pl edged to such societies by their

i ndi vi dual nenbers;

i) To propagate and supply pure seeds;

i) To own and hire |lorries whenever
necessary for the use of the

nmenbers, menbers of affiliated
cooperative societies and ot her

public for hire, for the transport

of manure, potatoes, other

vegetables, fruits, inplenents

etc.;

k) To di sseni nate anong the nenbers
and nenbers of the affiliated
cooperative societies a know edge

of the latest inprovenent in

agriculture by arrangi ng actual
denonstration carried out by each

i ndi vi dual menber in his own | and
according to the advice of the
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agricul tural departnment;

) To process raw material bel onging
to the nmenbers and nenbers of

affiliated cooperative societies or
purchased by the society; and

m To arrange for packing and gradi ng
of agricultural produce of the

menbers and nenbers of the

affiliated cooperative societies.

n) Econom cal | y weak and small| farners
havi ng no hol di ng power, thus,

subj ected to exploitation of the

trading comunity are the

beneficiaries.

0) Clause 34 of the bye-laws states :

"That the Board of Directors my
arrange for the sal e of produce of
menbers and menbers of affiliated
cooperative societies pledged to or
deposited with the /'society and di sburse
sal e proceeds to themimediately after
such lots are sold. [ In arranging for
the sale they shall act only as the
agent of the menbers and nenbers of
affiliated cooperative societies
concerned and shall not do the business
as owner on behalf of the society. Any
| oss arising out of the business shal
be borne by the nenbers of the
affiliated cooperative societies
concerned and not by the society.”

It is not in dispute that the Society is not a trading
society. It cannot buy or sell the agricultural produce or
the fruits except in a case where the proviso appended to
bye-law 34 is attracted which is in the following termnms

"When the society enters into a

contract with the Government of Mlitary
Depart ment of cooperative institutes or
with any firmwhich has entered into a
contract with the Governnment or mlitary
departrent for supply of produce, the
Board nmay purchase the produce outri ght
whenever necessary and sell it as owner
on behalf of the society."

BURDEN OF PROOF

It is awell-settled principle of |aw that the person
who sets up a plea of existence of relationship of enployer
and enpl oyee, the burden would be upon him

In N.C. John Vs. Secretary Thodupuzha Tal uk Shop and
Conmer ci al Establishnent Wbrkers’ Union and Others [ 1973
Lab. 1.C 398], the Kerala Hi gh Court held:

"The burden of proof being on the
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wor knmen to establish the enployer-

enpl oyee rel ati onship an adverse

i nference cannot be drawn agai nst the
enpl oyer that if he were to produce
books of accounts they would have proved
enpl oyer - enpl oyee rel ati onship. "

In Swapan das Gupta and Qthers Vs. The First Labour
Court of West Bengal and Qthers [1975 Lab. 1.C. 202] it has
been hel d:

"Where a person asserts that he was a
wor kmen of the Conpany, and. it is denied
by the Conpany, it is for himto prove
the fact. 1t is not for the Conpany to
prove that he was not an enpl oyee of the
Conpany but of sonme other person.'

The question whet her the relationship between the
parties is one of the enployer and enpl oyee is a pure
question of fact and ordinarily the H gh Court while
exercising its power of judicial review shall not interfere
therewith unless the finding is manifestly or obviously
erroneous or perverse.

APPL| CATI ON OF LAW I N THE PRESENT CASE

Having regard to the materials on records, we muy at
the outset notice the findings of the Industrial Tribuna
which are : (1) having regard to the object of the Society,
there is no need to enploy | abourers far |ess giving
conti nuous enploynent to them Exs.W7, W8 and W12 do not
show t hat superintendence control in respect of grading,
wei ghing etc. is absolute. The nenp. dated 27.8.1982
appears to have been issued having regard to a conpl ai nt
nmade by traders who participate.in the auction to the effect
that the staff are not showi ng proper care in grading,
wei ghi ng and stacking the goods in the Society and they have
to purchase the under-quality and under-wei ght vegetabl es
resulting in continuous loss to them It is in that
situation a direction was issued. A further conplain was
made that the Society enploys snall boys in grading,
wei ghi ng and stacking of goods. |n that situation the
CGodown Assistants were directed to see that-no person who is
| ess than 18 years is engaged for unloadi ng, gradi ng and
stacki ng of cabbage and the worknen shoul d be cl assified
into two groups, one for unloading and another for grading,
wei ghi ng and st acki ng.

The Tribunal in this behalf observed

"...Incidentally it is also significant
to note that the society has been forned
to protect the interest of the nenbers.
The soci ety cannot keep quiet by stating
it is the contractors job and it has no
responsibility. In ny opinion nothing
is wong in issuing the circul ar Ex. W8,
only to pull up the irresponsible of the
staff and other workers. Therefore it
woul d not anpbunt to that the Respondent-
Soci ety has exercised its powers on
their own workers and therefore they are
enpl oyees. "
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Al'though in the said letter, the word 'workmen of the
Soci ety had been used, in all probability, the said

expression had been used | oosely. The O fice Order dated
22.8.1963 provides for the job assigned to their regul ar
staff.

The job of the Marketing Supervisor is as under
" 7. Mar ket i ng supervi sor

He should attend to the speedy
di sposal of the potato stocks of the
nmenbers to their best advantage. He
*shoul d see that all the stocks
purchased by the Merchants are taken
del i very of w thout delay. He should
control the staff working in the potato
godowns and see that no conplaints are
recei ved frommenbers and merchants
etc., regarding purchase or sale of
pot at oes. He shoul d supervise grading,
wei ghi ng and packi ng of pot at oes
pronptly and properly."

The job of 'the Marketing Supervisor, therefore, do not
show that conplete control and supervision is upon the
soci ety. The Marketing Supervisor was allotted the job to
see that the work is carried out snmoothly so that neither
the purchaser nmenbers nor the nerchant nenbers are put to
any di sadvant age.

Having regard to the interest of the farmers as al so
the merchants, the Marketing Supervisor was asked to
supervi se grading, weighing and packi ng of potatoes pronptly
and properly.

The purported decision of the Society to give certain
benefits to the worknen too is not decisive as the same had
become a conciliation proceeding. The said conciliation
proceedi ng, as noticed herei nbefore, had to be initiated
havi ng regard to the consequence upon a strike notice given
by the workmen which could be averted due to conciliatory
efforts. It would appear fromthe sanme that the
conciliation efforts were made by the concerned Conciliation
O ficer. However, despite conciliation, graders and porters
went on strike on 19.10.1982 whereafter again a conciliation
proceedi ng was hel d pursuant whereto or in furtherance
wher eof certain advises and suggesti ons had been given by
the conciliation officer based on agreenent between the
parties.

The finding of the Tribunal in respect of ExX.W12 is in
the following terns :

"...Even under Ex. W12 it has been
stated to pay the festival advance to
the graders through the representatives.
Therefore it cannot be said they have
been asked to pay directly the festiva
advance anount. That apart, it is
relevant to note at this stage that this
docunent has not been signed by any
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party. Considering these above facts
and manly taking into account the

obj ect of the society coupled with the
duties envisaged under C ause 34 under
Ex. M 22 bye-laws, it is inmpossible to
cone to a conclusion that the society
has exerci sed these powers under Ex. W7,
Ex. W8 and Ex. W12 as an enployer..."

The Tribunal has further cone to the concl usion that
t oken nunber had been given to the porters during energency
to save them from police harassnment and no such token was
i ssued after cessation of energency.

It is true, as contended by M. Prasad, that the
Tri bunal sought to distinguish certain cases relied upon by
the | earned counsel for the parties holding that in those
cases, the enployers were manufacturing units and were doi ng
regul ar work but the observation of the Tribunal nust be
under st ood having regard to the totality of the
circunmstances as it has observed that in such cases
enpl oyers being manufacturing units and were doi ng regul ar
work and the nature of ‘busi ness was such which required
conti nuous supervision and furthernore the worknmen who were
required to work on fixed hours which was not the case in
the present one.

The | earned Tribunal has further found that the vol ume
of job as also the nunber of persons working depend upon the
season i nasnmuch in the peak season a | arge nunber of persons
woul d be appoi nted whereas in the off season the nunber of
appoi ntnents woul d be |l ess. The Tribunal had further held
that the Society acts as a conmi ssion agent. The subnission
of M. Prasad to the effect that the Tribunal has ignored
the question of enploynent of contractor, sonme of whom nay
be under a legal incapacity to do so but the sane again
woul d not be decisive. Furthernore, even in terms of
Section 21 of the Contract Labour (Regulation-and Abolition)
Act, the principal enployer has a statutory obligation to
see that the concerned enpl oyees are paid their wages and
deduct the same fromthe bills of the contractors. |t has
al so cone on records that the renmunerati on paid by the
Soci ety on behalf of its nenbers are done through Maistry
and not directly to the concerned workers. W have noticed
herei nbefore in details the nature of the services rendered
by the Society to the different categories of its nmenbers,
as also the right of the nenbers to approach the third
parties to take the services of the worknmen worki ng under
them for unl oadi ng, gradi ng and | oadi ng.

In nutshell, the follow ng can be deduced

1. Growers and nerchants are free to engage
their own porters and graders or can do the

work by thenselves. There is, thus, no
obligation on the societies godown or engage
service of the workers, waiting in the yard.

2. No attendance registers or wage registers are
mai ntai ned in respect of graders and porters.

3. The society has no control as who shoul d do
the work and the nenbers are free to engage
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any worker available in the yard.

4. No working hours are fixed for porters and
graders. They are free to conme and go at

will.

5. The workmen have no obligation to report to

wor k everyday.

6. Soci ety has no control regarding the nunber
of workers to be engaged and the work to be
turned out by the porters and graders.

7. No appoi ntnent order is issued by the
soci ety.
8. No di sciplinary control-over the porters and

graders is exercised by the Society.

9. Total supervision or control is not exercised
by the Society  over the work done by porters
or graders.

10. Porters and graders can go for other work and
there is no obligation'to work only in the

yards.

11. Payment is normally made to a worker by the

menber. No direct paynment is made to workers
by the society. The society makes paynent
only on the authorization on behalf of that
nmenber .

12. Under the price guarantee schenmeintroduced
by the society if the prices offered by the
merchants are not acceptable to the nenbers

then the society guarantees the nmninmm

price. |If the produce sold by the society

fetches nore than the m ni mum guarant eed

price excess is passed on to the nmember, if

the price is less than the mnimumprice, the

| oss therefor is borne by the society.

13. Porters and graders al so work under the
supervi sion of nmenbers and nerchants.

Amounts paid by the society to a

wor ker/ aut hori zed by a menber is distributed

by himto other workmen and the Society is

not concerned with the nunmber of workers
engaged and amounts distributed to them

The farmers thensel ves are indigent persons. It is not

a case where the concerned worknmen are w thout any naster.
The third parties enploy and pay themtheir salary or wages
i nvariably. They have the right to appoint or not to
appoint and the little amount of supervision made by the
officers of the Society are for the purpose of overseeing
the snooth transactions and not for its own benefit. The
contract is entered into by different parties for different
purposes. The services of the worknmen by the farners or
traders nmay or may not be taken. There nay be disputes

bet ween one class of menbers with the other which
incidentally may have some bearing on the performance of job
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by the concerned wor knen.

We may further notice that the | earned counse
appearing on behal f of the respondents has drawn our
attention to the statenments nade in the counter affidavit to
the effect that the President of Petitioner Association runs
the biggest private nmundy in Mettupal ayam and adopts the
same procedure of engagi ng workers and the job of unl oading,
cl eaning, sorting, grading etc. is done by the Respondent
society. It has further been stated that there are about 60
such private nmundies at Mettupal ayam and al t hough every
nmundy adopts the sane pattern of engagi ng workers but except
in the case of the respondent no industrial dispute had been
raised in respect of any other nundy.

EMPLOYMENT AND NON-EMPLOYMENT :

Enpl oynent _and non-enploynent indisputably is a matter
which is specified in the Second and the Third Schedul es of
the I ndustrial Disputes Act. The concept of enpl oynent
i nvol ves three ingredients, which are : (i) Enployer - one
who enpl oys, i.e. engages the services of other persons;
(ii) Employee - one who works for another for hire; and
(iii) Contract of enployment - the contract of service
bet ween the enpl oyer /and the enpl oyee whereunder the
enpl oyee agrees to serve the enpl oyer subject to his contro
and supervision. On the other hand, non-enpl oynent being
negative of the expression "enploynent" would ordinarily
mean a dispute when the workmen is out of service. Wen
non-enpl oynent is referable to an enpl oynent which at one
point of time was existing would be a matter required to be
dealt with differently than a situation where non-enpl oyment
woul d nmean a contenpl ated enpl oynent .

The question of non-enploynent in the |ater category
woul d arise only when the enpl oyer refuses to give work to a
person who pl eads and proves to the satisfaction of the
managenment that he was entitled thereto. However, the
di spute regarding the refusal to enploy the persons who were
prom sed to be enployed is not connected with the enpl oynent
or non-enpl oyment within the meaning of Section 2(k) of the
Act. (See Wirkers of Sagar Tal kies VS. Odean Cinena [1957]
1 L.L.J. 639

The reference nade by the State of Tami| Nadu was
absol utely vague. The very fact that reference suggests
that the worknen are not being enployed by the Society is
itself a pointer to the fact that it is not the case where
the State Governnent has proceeded on the basis that there
exi sted such a relationship. Save and except in certain
situations, as for exanple when there exists a provision in
the standing order certified under Industrial Enploynent
(Standing Orders) Act, 1946 or a nenorandum of settl enent
require the enployer to enploy certain persons, directions
ordinarily cannot be issued by the Tribunal directing the
enpl oyer to give enpl oynent.

CAMOUFLAGE:

Whet her a contract is a shamor canouflage is not a
guestion of |aw which can be arrived at having regard to the
provi sions of Contract Labour (Regulation and Abolition)

Act, 1970. It is for the industrial adjudicator to decide
the said question keeping in view the evidences brought on
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records.

I n Muni ci pal Corporation of Greater Munbai Vs. K V.
Sharam k Sangh and Qthers [(2002) 4 SCC 609], non-
mai nt enance of records by the contractors was held to be not
concl usive for determ nation as to whether the worknen were
wor ki ng under the contractor. The Court held that such
di sputed questions of fact cannot be gone into in a civi
pr oceedi ng.

In Sarva Shram k Sangh vs. Ms Indian Snelting &
Refining Co. Ltd. & O's. [JT 2003 (8) SC 243], this Court
observed

"...Ajurisdictional fact is one on the
exi stence or otherw se of which depends
assunption or refusal to assume
jurisdiction by a court, tribunal or the
authority. ~Said fact has to be
established and its existence proved
before a Court under the Maharashtra Act
can assume jurisdiction of a particular
case. |If the conplaint i's nade prina
facie accepting existence of the
contractor in such a case what has to be
first established is whether the
arrangenent or agreenent between the
conpl ai nant and the contractor is sham
or bogus. There is an inherence

admi ssion in such a situation-that
patently the arrangenent is between the
conpl ai nant and the contractor and the
claimfor a new and different
relationship itself is a disputed fact.
To put it differently, the conpl ai nant
seeks for a declaration that such
arrangenent is not a real one but
sonething which is a fagade. There is
no direct agreenent between the
conpl ai nant and the principal enployer
and one such is sought to be cl ai ned but
not substantiated in accordance with
law. The relief in a sense relates to a
| egal assunption that the hidden
agreenment or arrangenent has to be
surfaced..."

It was al so observed

"The conmon thread passing through al
these judgnments is that the threshold
guestion to be decided is whether the

i ndustrial dispute could be raised for
abolition of the contractor |abour
systemin view of the provisions of the
Mahar ashtra Act. What happens to an
enpl oyee engaged by the contractor if
the contract nade is abolished is not
really involved in the dispute. There
can be no quarrel with the proposition
as contended by the appellants that the
jurisdiction to decide a matter would
essentially depend upon pl eadings in the
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plaint. But in a case |ike the present
one, where the fundamental fact decides
the jurisdiction to entertain the
conplaint itself the position would be
slightly different. |In order to
entertain a conplaint under the
Maharashtra Act, it has to be
established that the clai mant was an
enpl oyee of the enpl oyer agai nst whom
conplaint is made, under the ID Act.
VWen there is no dispute about such

rel ati onship, as noted in paragraph 9 of
CIPLA' s case (supra) the Mharashtra Act
woul d have full application. Wen that
basic claimis disputed obviously the

i ssue has to be adjudicated by the forum
whi ch is conpetent to adjudicate..."

CASE LAWS

In the af orementi oned backdrop, et us take note of
certain decisions operatingin the field vis-*-vis the
factual matrix obtaining therein.

D. C. Dewan Mhi deen Sahib & Sons vs.. The Industria
Tri bunal, Madras [(1964 (7) SCR 646 =1964 (2) LLJ 633] is a
case which invol ved workers who used to take leaves hone for
cutting themin proper shape. However, the actual rolling
by filling the | eaves with tobacco took place in places
what were called contractors’ factories. The bidis so
roll ed woul d be delivered to the appellant and nobody- el se.
The price of the rawmaterial as al so the finished product
woul d renmain the sanme as fixed by the appellant therein
This Court having regard to the materials on records arrived
at a finding of fact that the internediaries were nere
agents or branch managers appoi nted by the managenent and
the rel ationship of enployer and enpl oyee subsi sted between
the appellant and the bidis rollers, inter alia, on the
ground that the so-called i ndependent contractors served no
particul ar duties and di scharged no special functions and
had no i ndependence at all. They were inpecunious persons
who could hardly afford to have any factory of their own and
in fact sone of them were ex-enpl oyees of the appellant.

In Silver Jubilee Tailoring House and Ot hers vs. Chief
| nspect or of Shops and Establishnents and Another [(1974) 3
SCC 498], the job required to be perforned was skilled and
professional in nature. WMathew, J. speaking for the Bench
observed that the test of right to control the manner of
doing the work as traditionally fornul ated cannot be treated
as an exclusive test. The court applied organization test
in the fact situation obtaining therein |laying inportance on
the fact that the enpl oyer provides the equi pnent and
stating that where a person hires out a piece of work to-an
i ndependent contractor, he expects the contractor to
provided all the necessary tools and equi pnents, whereas if
he enpl oys a servant he expects to provide the sane hinself.
The supply of nachi ne was highlighted having regard to that
fact that the sewi ng machi ne on which the workers do the
work generally belong to the enployer is an inportant
consi deration for deciding the relationship of master and
servant. Besides the sane the right of the enployer to
reject the end product and directing the worker to restitch
it also led this court to conclude that the el enent of
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control and supervision was al so present.

However, in a slightly different fact situation where a
person working as a part-time accountant for a | ong nunber
of years who used to | ook after his own partnership business
after working hours, was held to be not a workman. (See
WH. D. Cruz & Sons Vs. ME. Thomas [1996] 1 L.L.J. 706
(Ker.))

In Ms Shining Tailors vs. Industrial Tribunal I1I,
U. P., Lucknow and Qthers [(1983) 4 SCC 464], paynments used
to be made to the workmen on piece-rates in a big tailoring
establishment. Desai, J. in the facts and circunstances of
the case observed that right of renoval of the worknmen or
not to give the work had the el enment of control and
supervi si on which had been anply satisfied in that case.
The question which-arose for consideration was as to whet her
only because the concerned worknman was paid on piece rate
was itself indicative of the fact that there existed a
rel ati onship of principal enployer and independent
contract or.

It is, however, relevant to note that therein al so an
observation was made to the effect that the method of
paynment in various /occupations is different in different
i ndustri es.

In Indian Overseas Bank vs. | . QO B. Staff Canteen
Wor kers’ Union and Anot her [(2000) 4 SCC 245], this Court
observed

"The standards and nature of tests to

be applied for finding out the existence
of master and servant rel ationship
cannot be confined to or concretized
into fixed formula(e) for universa
application, invariably in all class or
category of cases. Though sonme conmon
standards can be devised, the nere
availability of any one or nore or their
absence in a given case cannot by itself
be held to be decisive of the whole

i ssue, since it may depend upon each
case to case and the peculiar device
adopted by the enployer to get his needs
fulfilled without rendering himliable.
That being the position, in order to

saf equard the wel fare of the workmnen,
the veil may have to be pierced to get
at the realities. Therefore, it would
be not only inpossible but al so not
desirable to |l ay down abstract
principles or rules to serve as a ready
reckoner for all situations and thereby
attenpt to conpartnentalize and peg them
i nto any pigeonhole fornul ae, to be

i nsi sted upon as proof of such
relationship. This would only help to
per petuate practicing unfair |abour
practices than rendering substantia
justice to the class of persons who are
i nvari ably exploited on account of their
inability to dictate terns relating to
conditions of their service. Neither

all the tests nor guidelines indicated
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as having been followed in the decisions
noti ced above shoul d be invariably

i nsi sted upon in every case, nor the
nere absence of any one of such criteria
could be held to be decisive of the
matter. A cunul ative consideration of a
few or nore of them by thenselves or in
conbinati on with any other rel evant
aspects, may al so serve to be a safe and
effective nethod to ultimately decide
this often agitated question. Expecting
simlarity or identity of facts in al
such variety or class of cases involving
different type of establishnents and in
dealing with different enpl oyers would
mean seeking for things, which are only

i npossible to find."

Havi ng regard to the fact that therein a cooperative
canteen was pronoted with the consent of the managenent by
serving menmbers of the Bank staff, which was running within
the bank’s prem ses and with the funds, subsidy and
infrastructural facilities provided exclusively by the Bank
it was held that there existed a relationship of naster and
servant.

However, we may notice that alnmost in a simlar

situation in Enployers in relation to the Managenent of
Reserve Bank of India vs. Wrkmen [(1996) 3 SCC 267], it was
held that in the absence of statutory or other |ega
obligations and in the absence of any right in the Bank to
supervise and control the work or details there in any
manner regardi ng the canteen workers enployed in the three
types of canteens, it cannot be said that rel ationship of
master and servant exi sted between the Bank and the various
persons enployed in the three types of canteens and in that
situation, the denmand for regularization was considered to
be unsust ai nabl e.

In our opinion, the statutory canteen or other canteen

run by the enployer in his prem ses stands absolutely on a
different footing. In deternmning the relationship of

enpl oyer and enpl oyee, as has been noticed by this Court in
Steel Authority of India Ltd. & thers vs. National Union
Waterfront Wrkers and Qthers [(2001) 7 SCC 1], the said
guesti on has no rel evance.

In Mshra Dhatu NigamLtd., etc. vs. M Venkataiah &

Os. etc. etc. [JT 2003 (7) SC 95], as the appellants were
required by the Factories Act to provide canteen facilities
and since the workers engaged through the contractors had
been held to be the enpl oyees of the principal enployers,
this Court held that the workers engaged through contractors
were entitled for regularization of their services.

Al t hough we have reservation about the correctness or

ot herwi se of the said decision but we need not go into the
sai d question inasmuch even therein, the court noticed that
the decision in Steel Authority of India Ltd. (supra) stands
on a different footing.

In Indian Banks Association vs. Wrkmen of Syndicate
Bank and Others [(2001) 3 SCC 36], the question which arose
for consideration was as to whether the deposit collectors
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who received comission is inreality a wage which would
depend on the productivity. Such comm ssion was paid for
pronoting the business of the bank. Having regard to the
fact that the banks have control over the deposit

coll ectors, they were considered to be their own workers.

In Indian Banks Association (supra) the reference which
was nmade for adjudication of the Industrial Tribunal was as
follows :

"Whet her the denmands of the Comi ssion
Agents or as the case may be Deposit

Col l ectors enployed in the banks |isted
in the annexure that they are entitled
to pay scal es, all owances and ot her
service conditions avail able to regul ar
clerical enployees of those banks is
justified ? If not, to what relief are
t he wor knmen concerned entitled and from
whi ch dat'e ?"

Havi ng regard to the evidences both oral and
docunentary |led by the parties, the Tribunal directed

"Al'l those Deposit Collectors and
Agents who are bel ow the age of 45 years
on 3.10.1980 (the date of the first
reference of this industrial dispute)
shal | be considered for regular
absorption for the post of clerks and
cashiers if they are matricul ates and
above including qualified graduates and
post graduates. They may be taken to
banks services as regul ar enployees - if
they pass the qualifying exam nations
conducted by the banks. Those who are
absorbed shall be treated on a par with
regul ar clerical enployees of the Bank
Those who have qualified 8th class and
bel ow matri cul ati on shall be consi dered
for absorption as sub-staff by
conducting qualifications exam nation

As regards the Deposit Collectors
and Agents who are above 45 years of age
on the date 3.10.1980 and al so those who
are unwilling to be absorbed in regul ar
banks service shall be paid the ful
back wage of Rs.750.00 per nmonth |inked
with a mninum deposit of Rs.7500.00 per
nonth and they should be paid incentive
remuneration at 2% for collection of
over and above 7500.00 per nmonth and
they shoul d al so pay uni form conveyance
of Rs.50 per nonth for deposit of |ess
than Rs. 10, 000.00 and Rs.100.00 per
nmonth for deposits of nore than
Rs. 10, 000. 00 up to or above Rs. 30, 000. 00
per month they should be paid gratuity
of 15 days’ commission for each year of
servi ce rendered."

Thus in that decision, a scheme was fornul at ed.
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However, we may notice that in Union of India and
O hers vs. K V. Baby and Another [(1998) 9 SCC 252], this
Court observed

"...However, persons who are engaged on
the basis of individual contracts to
work on a conm ssion basis cannot, by
the very nature of their engagenent, be
equated with regul ar enpl oyees doi ng
simlar work..."

In Bharat Heavy Electricals Ltd. vs. State of UP. &

QO hers [(2003) 6 SCC 528], the concerned workmen were
engaged as gardeners to sweep, clean, nmaintain and | ook
after the |awns and parks inside factory prem ses and canpus
of the residential colony of the appellant through the
agenci es 'of 'the Respondent Nos.3 to 5; therein their
services were terninated pursuant whereto an industria

di spute was rai sed before the Tribunal, the enployer did not
produce any records. ~Having applied the control test and in
view of the fact that the records of the concerned worknen
had not been produced, this Court did not interfere with the
award of the Tribunal and the judgnent of the Hi gh Court.

In Shri Chintaman Rao and Anot her vs. The State of
Madhya Pradesh [ 1958 SCR 1340], this Court observed

"...The concept of enploynent involves
three ingredients (1) enployer (2)

enpl oyee and (3) the contract of

enpl oyment. The enpl oyer i s one who
enpl oys, i.e. one who engages the
services of other persons. The enployee
is one who works for another for hire.
The enpl oynent is the contract of
servi ce between the enployer and the
enpl oyee whereunder the enpl oyee agrees
to serve the enpl oyer subject to his
control and supervision..."

Fol |l owi ng the decision of this Court in Shri. Chintanan
Rao (supra), this Court in Shankar Balaji Waje vs. The State
of Maharashtra [AIR 1962 SC 517], held:

"Enpl oynent brings in the contract of
servi ce between the enployer and the
enpl oyed. W have mentioned al ready that
in this case there was no agreenent or
contract of service between the
appel | ant and Pandurang. Wat can be
said at the nost is that whenever
Pandurang went to work, the appell ant
agreed to supply himtobacco for rolling
bi dis and that Pandurang agreed to rol
bidis on being paid at a certain rate
for the bidis turned out. The appellant
exerci sed no control and supervision
over Pandurang"
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I n Dharangadhara Chenical Wrks Ltd. Vs. State of
Saurashtra & Ors. [AIR 1957 SC 264], this Court upon
noticing several authorities held

"The principle which emerges fromthese
authorities is that the prim facie test
for the determ nation of the

rel ati onshi p between nmaster and servant
is the existence of the right in the
master to supervise and control the work
done by the servant not only in the
matter of directing what work the
servant is to do but also the nmanner in
whi ch he shall do his work, or to borrow
the words of Lord U hwatt at page 23 in
Mer sey Docks and Har bour Board v.
Coggins & Giffith-(Liverpool) Ltd.,
[[1947] 1L A.C 1, at p. 23.], "The
proper test is whether or not the hirer
had authority to control the manner of
execution-of the act in question".

The nature or extent of control

which is requisite toestablish the

rel ati onshi p of enployer and enpl oyee
nmust necessarily vary from business to
busi ness and is by its very nature

i ncapabl e of precise definition. As has
been noted above, recent pronouncements
of the Court of Appeal in England have
even expressed the viewthat it i's not
necessary for holding that a person is
an enpl oyee, that the enployer should be
proved to have exerci sed control over
his work, that the test of control was
not one of universal application and
that there were many contracts in which
the master could not control the manner
in which the work was done (Vide
observations of Somervell, L.J., in
Cassidy v. Mnistry of Health (supra),
and Denning, L.J., in Stevenson, Jordan
and Harrison Ltd. v. MacDonal d and Evans
(supra).)

The correct method of approach,
therefore, would be to consider whether
having regard to the nature of the work
there was due control and supervision by
the enpl oyer or to use the words of

Fl etcher Moulton, L.J., at page 549 in
Si nmons v. Heal th Laundry Conpany
[[1910] 1 K B. 543 at pp. 549, 550] :-
“In my opinion it is inpossible to

lay down any rule of |aw

di stingui shing the one fromthe

other. It is a question of fact to

be deci ded by all the circunstances

of the case. The greater the anount

of direct control exercised over

the person rendering the services

by the person contracting for them

the stronger the grounds for

holding it to be a contract of

service, and simlarly the greater

the degree of independence of such
control the greater the probability
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that the services rendered are of
the nature of professional services
and that the contract is not one of
service."

In Management of Ms Puri Urban Cooperative Bank vs.
Madhusudan Sahu and Another [AIR 1992 SC 1452], this Court
observed

"...lt stands established that

I ndustrial Law revolves on the axis of
mast er and servant relationship and by a
catena of precedents it stands
established that the prima facie test of
rel ati onship of master and servant is
the existence of the right in the naster
to supervise and control the work done
by the servant (the nmeasure of

supervi sion and control apart) not only
in the matter of directing what work the
servant is to -do but also the nmanner-in
whi ch he shall do his work..."

However, we may note that in Worknen of the Canteen of
Coates of India Ltd. vs. Coates of India Ltd. (Cvil Appea
No. 3479/ 1987 di sposed of on 28.8.1996, this Court observed

"...some requirenment under the
Factories Act of providing a canteen in
the industrial establishnment, is by
itself not decisive of the question or
sufficient to determine the status of
the persons enployed in the canteen
The effect, if any, relating to
conpl i ance of the provisions of
Factories Act is a different matter

whi ch does not arise for consideration
in the present case."

[ See al so Bormbay Canteen Enpl oyees’ Association vs.
Union of India, [(1997) 6 SCC 723].

On the aforenentioned backdrop of |egal principles, W

may now consi der the Constitution Bench judgnent of this
Court in Steel Authority of India Limted (supra). The
princi pal question which arose for consideration therein was
as to whether having regard to the provisions contained in
Section 10 of the Contract Labour (Regulation and
Abolition) Act, the worknen enpl oyed by the contractors in
the event of abolition of contract |abour were entitled to
be automatically absorbed in the services of the principa
enpl oyer. While answering the question in the negative the
court reversed the earlier decision of this Court in Ar
India Statutory Corporation and Qthers vs. United Labour
Union and Qthers [(1997) 9 SCC 377]. This Court referring
to a large nunber of decisions and tracing the history of
the Contract Labour (Regulation and Abolition) Act, noticed
that the Industrial Tribunal although prior to coming into
force could issue directions for such regul arization but
such directions could not be issued after conming into force
of the Act. |In view of the Constitution Bench decision in
Ms Ganmmon India Ltd. and Others etc. vs. Union of India and
O hers [(1974) 1 SCC 596], the Court held that although the
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principle that a beneficial |egislation needs to be
construed liberally in favour of the class for whose favour
it is intended, the same would not extend to reading in the
provi sions of the Act what the |egislature has not provided
whet her expressly or by necessary inplication, or
substituting remedy or benefits for that provided by the

| egi sl ature. Upon analyzing the case |law, the categories
of cases were sub-divided into three stating

"An anal ysis of the cases, discussed
above, shows that they fall in three
classes : (i) where contract |abour is
engaged in or in connection with the
wor k of an establishnment and enpl oynent
of contract |abour is prohibited either
because the industrial adjudicator/court
ordered abolition of contract l|labour or
because the appropri ate Governnent

i ssued notificationunder Section 10(1)
of the CLRA Act, no automatic absorption
of the contract |abour working in the
est abl i shnent was ordered; (ii) where
the contract was found to be a sham and
nom nal , rather a canouflage, in which
case the contract l'abour working in the
est abl i shnent of the principal enployer
were held, in fact and in reality, the
enpl oyees of the principal enployer

hi nsel f. Indeed, such cases do not
relate to abolition of contract labour
but present instances wherein the Court
pi erced the veil and declared the
correct position as a fact at the stage
after enpl oynent of contract |abour
stood prohibited; (iii) where in

di scharge of a statutory obligation of
mai ntai ning a canteen in an

est abl i shnent the principal enployer
avail ed the services of a contractor the
courts have held that the contract

| abour woul d i ndeed be the enpl oyees of
the principal enployer.”

The instant case although was sought to be put in

category (ii) as referred to Steel Authority (supra) by M.
Prasad, he, as noticed hereinbefore, took us alsoto the
case law falling in Cass (i) and Cass (iii)

af orenment i oned.

There cannot be any doubt whatsoever that where a

person i s engaged through an internediary or otherw se for
getting a job done, a question may arise as the appoi ntnent
of an internedi ary was nerely sham and nomi nal and rat her
than canoufl age where a definite plea is raised in

I ndustrial Tribunal or the Labour Court, as the case nmay be,
and in that event, it would be entitled to pierce the vei
and arrive at a finding that the justification relating to
appoi ntnent of a contractor is shamor nonminal and in effect
and substance there exists a direct rel ationship of enployer
and enpl oyee between the principal enployer and the worknman.
The deci sion of this Court in Hussainbhai, Calicut vs. The
Al'lath Factory Thezhilali Union, Kozhikode and O hers
[(1978) 4 SCC 257] will fall in that category.
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ANALYSI S:

Having regard to the aforenenti oned findings, we are of
the opinion, the H gh Court has rightly affirned the award
of the Industrial Tribunal. The Tribunal as also the Hi gh
Court further rightly arrived at a finding to the effect
that the concerned worknmen were not able to discharge their
burden of proof that they were enployed by the Society.

The decisions referred to hereinbefore are indicative
of the fact that the different tests have been applied in
di fferent cases having regard to the nature of the probl em
arising in the fact situation obtaining therein. Enphasis
on application of control test and organi zation test have
been | aid keeping in view the question as to whether the
matter involves a contract of service vis-‘-vis contract for
service; or whether the enployer had set up a contractor for
the purpose of enploynent of worknmen by way of a snoke
screen with a viewto avoid its statutory liability.

In the present case we are faced with a peculiar

situation. The society i's a service society which has been
formed with the object of protecting the growers from being
expl oited at the hands of the traders.

It has been found that the enpl oynent of the workmen

for doing a particular piece of work i's at the instance of
the producer or the nmerchants on-an ad hoc basis or job to
job basis and, thus, the same may not |ead to the concl usion
that relationship of enployer and enpl oyee has cone into

bei ng. Furthernore, when an enpl oyee has a right to work or
not when an offer is nmade to himin this behalf by the
producer or by the merchants will also assume significance.

For the purpose of earning livelihood, a person has to
involve hinself into certain kinds of activities wherefor,
he must subject hinself to sonme sort of discipline or
control, which is even otherwise inplicit.

The findings arrived at by the | earned Tribunal as well

as the H gh Court would clearly go to show that the
concerned worknmen are engaged both by the growers as al so
the traders. Only on sone occasions, paynment is made to-the
concerned workmen through the third parties-onlyin a case
where the grower is not imediately in a position to pay the
same as he was yet to receive the price of the vegetables to
be auctioned. W nust bear in mind that the Society deals
with small and marginal farners who thensel ves | ook after
the Society for obtaining such assistance as may be
necessary from not being exploited by the traders and had
been facing the problemof a forced sale of their produce at
the throw away price. The totality of the circunstances as
opi ned by the Tribunal and affirmed by the H gh Court would
clearly go to show that although certain activities are
carried out in the market yards wherefor requisite
infrastructures are provided, the Society in general does
not have the necessity of enploying any worknman either for
the purpose of |oading, unloading or grading. Utimately,
the remuneration to the concerned worknmen are borne either
by the farners or by the nmerchants. Presumably the anount
paid to the | oaders, unloaders and the graders would vary,
as for exanple whereas there would be cases where the
growers thensel ves woul d unl oad their nerchandi se either
fromtrucks or carts. In case growers take the assistance
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of the concerned persons for unloading after the auction is
hel d the paynment would be nade by the traders. 1In a
situation of this nature and particularly having regard to
the fact that the respondent is a cooperative society which
only renders services to its own nenbers and despite the
fact that in relation thereto it receives comr ssion at the
rate of one per cent both fromthe farnmers as also the
traders; it does not involve in any trading activity.

Al't hough rendition of such service may anmpunt to carrying
out an industrial activity within the neaning of the
provisions of the Industrial D sputes Act, 1947 but we are
in this case not concerned with the said question. Wat we
are concerned with is as to whether the concerned worknen
have been able to prove that they are worknmen of the
Society. They have not:

CONCLUSI ON

In view of what has been found herei nbefore, we are of

the opinion that the decision of the Tribunal as affirnmed by
the Hi gh Court cannot be said to be perverse warranting our

i nterference.

For the reasons aforenentioned, we do not find any
merit in these appeals which are dism ssed accordingly. No
costs.

However, before parting with the matter, we nay observe
that we have no doubt in our mind keeping in view the
assurances given to the Hi gh Court by the Society, as
recorded in its order dated 12:12. 2000, the Respondent will
continue to see that the concerned enpl oyees are provi ded
wi th enpl oynent.




