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S. N VARI AVA, J.

These Wit Petitions and the Transferred Case have been fil ed

chal |l engi ng a scheme framed by the Reserve Bank of India (for short
RBI ) .

At this stage, some relevant facts may be briefly set out:

On 2nd August, 1985 Sikki m Banking Overseas Corporation Limted got
itself registered as a Conmpany in Sikkim On 22nd Cctober, 1987 its
nanme was changed to Si kkim Banking Limted (for short SBL). On 1lth
Decenber, 1987 the Banking Regul ation Act (for short the Act)

becanme applicable to Sikkim Section 22 of the Act reads as follows:

"22. LI CENSI NG OF BANKI NG

COWANI ES. - (1) Save as hereinafter provided, no
conpany shall carry on banki ng business in India unless it
holds a licence issued in that behalf by the Reserve Bank
and any such |licence may be issued subject to such
conditions as the Reserve Bank may think fit to inpose.
(2) Every banking company in existence on the
conmencemnent of this Act, before the expiry of six nonths
from such commencenent, and every ot her conpany

bef ore comrenci ng banki ng business in India, shall apply
inwiting to the Reserve Bank for a |licence under this
section :

Provided that in the case of a banking company in
exi stence on the comencenent of this Act, nothing in
sub-section (1) shall be deemed to prohibit the conpany
fromcarrying on banking business until it is granted a
Iicence in pursuance of this section or is by notice in
witing inforned by the Reserve Bank that a |icence cannot
be granted to it :

Provi ded further that the Reserve Bank shall not give
a notice as aforesaid to a banking company in existence on
the commencenent of this Act before the expiry of the
three years referred to in sub-section (1) of section 11 or
of such further period as the Reserve Bank nay under t hat
sub-section think fit to allow

(3) Before granting any licence under this section,
the Reserve Bank may require to be satisfied by an

i nspection of the books of the conmpany or otherw se that
the following conditions are fulfilled, nanely :-

(a) that the conpany is or will be in a position to

pay its present or future depositors in full as
their claims accrue;
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(b) that the affairs of the conpany are not being,

or are not likely to be, conducted in a manner
detrimental to the interests of its present or
future depositors;

(c) that the general character of the proposed
management of the conpany will not be

prejudicial to the public interest of its

deposi tors;

(d) that the conpany has adequate capital structure

and earni ng prospects;

(e) that the public interest will be served by the
grant of a licence to the conpany to carry on

banki ng busi ness in India;

(f) that having regard to the banking facilities

avail able in the proposed principal area of

operations of the conpany, the potential scope
for expansion of banks already in existence in
the area and ot her relevant factors the grant of
the licence would not be prejudicial to the

operation and consolidation of the banking
system consi stent with nonetary stability and

econom ¢ growt h;

(g) any other condition, the fulfillment of which
woul d, in the opinion of the Reserve Bank, be

necessary to ensure that the carrying on of

banki ng business in I'ndia by the conpany wil|

not be prejudicial to the public interest or the

i nterests of the depositors.

(3A) Before granting any license under this section
to a conpany incorporated outside India, the Reserve
Bank nay require to be satisfied by an inspection of the
books of the conpany or otherw se that the conditiaons
specified in sub-section (3) are fulfilledand that the
carryi ng on of banking business by such conmpany in India
will be in the public interest and that the CGovernnent or
| aw of the country in which it is incorporated does not
discrimnate in any way agai nst banki ng conpani es
registered in India and that the conpany conplies with al
the provisions of this Act applicable to banking conpanies
i ncor porated outside India.

(4) The Reserve Bank may cancel a |icence granted
to a banki ng conmpany under this section -

(i) if the conmpany ceases to carry on banking
busi ness in India; or
(ii) if the conpany at any time fails to comply wth

any of the conditions inposed upon it under

sub-section (1); or

(i) if at any time, any of the conditions referred to

in sub-section (3) and sub-section (3A) is not

fulfilled :

Provi ded that before cancelling a |icence under

clause (ii) or clause (iii) of this sub-section on the ground
that the banking conpany has failed to conmply with or had
failed to fulfill any of the conditions referred to therein, the
Reserve Bank, unless it is of opinion that the delay w Il be
prejudicial to the interest of the conmpany’'s depositors or
the public, shall grant to the conpany on such terns as it
may specify, an opportunity of taking the necessary steps

for complying with for conplying with or fulfilling such
condi tion.

(5) Any banki ng conpany aggrieved by the decision

of the Reserve Bank cancelling a |icence under this section
may, within thirty days fromthe date on which such

decision is comunicated to it, appeal to the Centra

Gover nment .




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of 4

(6) The decision of the Central Governnent where an

appeal has been preferred to it under sub-section (5) or of
the Reserve Bank where no such appeal has been

preferred shall be final."

SBL applied for a license. It appears that RBI did not issue any

notice informng SBL that the license could not be granted. Thus SBL
continued to carry on banki ng business by virtue of the proviso of sub-
cl ause (2).

In 1996 RBI pointed out certain operational deficiencies in the

wor ki ng of SBL. SBL was called upon to cure those deficiencies before
the license could be issued to it. Thereafter RBI advised SBL to raise
additional capital to the extent of Rs. 50 crores by way of rights
preferential issue. RBI made it clear that it would consider issue of a

license to SBL only after the capital was so raised. SBL nanaged to
rai se an extent of Rs. 15.18 crores, out of which approxi mtely Rs.
5.80 crores was by neans of diversion of SBL's own funds. In

Febr uary-March 1997 RBI conducted financial inspection of SBL and
found several shortcom ngs and deficiencies in its functioning.
Al the Petitioners have deposited amunts in SBL

I'n_a special scrutiny conducted in 1998 RBlI found that non-
perform ng assets or bad debts were Rs. 58.26 crores, whereas
provision was only Rs. 1.52 crores. This meant that SBL had
incurred a net |loss of Rs. 56.22 crores. " Utimtely by a letter dated
15t h Decenber, 1998 RBI i ssued a show cause-notice to the Managi ng
Director Shri A M Mistafi under Section 36 AA(2) and pending reply
prohi bited himfromacting as the Managing Director. In January 1999
RBI removed Shri A M Mistafi and appointed three additiona
Directors on SBL's Board. Thereafter special audit was carried out.
As a result of the audit the Governnment of India was inforned about
the poor state of affairs in SBL. The Governnent of |ndia was
i nforned that the funds had been siphoned out-to the tune of Rs.
57.50 crores.
On 8th March, 1999, on the advise of RBI, the CGovernment of
I ndi a passed an Order of Mratoriumunder Section 45 (2) of the Act.
SBL filed a Wit Petition in the H gh Court of Sikkimchallenging the
Order of Moratorium However, the Petition was dism ssed on 2nd
Sept enber, 1999. The Special Leave Petition filed agai nst the O der
has al so been recently disnissed.

On 21st Decenber, 1999 the Governnent of India issued an
Order notifying a Schene of Amal gamation under Section 45(7) of the
Act. By this scheme SBL was amal gamat ed with the Uni on Bank of
India (for short UBI). Under the schene all the depositors were to be
paid on pro-rata basis. It is an adnitted position that the depositors
are only getting 9.037 % of their deposits and they are required-to
surrender their fixed deposit receipts in return

It was submitted that the scheme is contrary to the |egislative
mandat e of Section 45 of the Act. It was submitted that the Scheme
was unrealistic and not capable of being inplenented, as it has not
kept the interest of the depositors in mnd. It is subnitted that there
has been no proper audit of SBL. It is submitted that the val ues
shown in the scheme are not the correct values and the Schenme does
not reflect the real financial position. It is subnmtted that the schene
was framed behind the back of the Petitioners and no notice had been
issued to them It was also submtted that since no |icense had been
granted to SBL it could not be considered to be a Bank and therefore
RBI had no powers to frane a scheme under Section 45 of the Act. It
was further subnitted that no serious efforts had been made to
recover the debts and that therefore the interest of the depositors has
not been taken care of. It was submitted that therefore this Court
shoul d set aside the Schene.

It was denied that the provisions of the Act have not been
conplied with and/or that suggestions of depositors were not
consi dered before finalizing the Scheme. It was denied that val ue
shown in the Schene is not correct. It was submtted that all possible
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efforts have been made to recover anounts.
In our view, no rational ground of challenge to the schene has
been nade out at all. A full audit has been carried out. The Schene
has taken into consideration all known assets of SBL. Efforts to
recover debts have been made. However, even if there were no
sufficient efforts of recovery that would not be a ground for setting
asi de the Scheme. Section 22 set out above permtted SBL to
continue to operate as a Banki ng Conpany. Therefore, the provisions
of the Act applied to it.
It nust be nentioned that an offer was nade to the Petitioners
that if they felt that there was no proper recovery the debts could be
assigned to themin satisfaction of their dues and they coul d undertake
recoveries. Knowing fully well that there was no feasibility of
recovery, the offer was not accepted.

We see no substance in these Wit Petitions and the transferred
case. The same stand dismssed with no Order as to costs.




